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TEXAS VERSUS WHITE 
WILLIAM WHATLEY PIERSON, JR 
CHaprTer III 
THE OPINION OF THE COURT 


The opinion of the court was read by Chief Justice Chase on 

April 15, 1869. The case had attracted attention from all sec- 
tions of the country, and it was expected that a great working prin- 
ciple of law would emerge from the clash of vital forces. The in- 
terests immediately involved were inconsiderable in importance, 
but, in order to justify in some measure the course of that branch 
of the government which at the time was pre-eminently strong, it 
was necessary to depart from established precedent and legal tra- 
dition. The opinion was of political significance; and the public 
awaited the contribution to constitutional law and political theory 
with interest and, probably, on the part of some, with anxiety. 
At the outset, the court acknowledged that, in view of the varied 
interests and division of public opinion, it did not expect to 
satisfy the judgments and anticipations of all. 
We are very sensible of the magnitude and importance of this 
question, of the interest it excites, and of the difficulty, not to 
say impossibility, of so disposing of it as to satisfy the conflict- 
ing judgments of men equally enlightened, equally upright, and 
equally patriotic. 


Some idea of the importance of the case, both to contemporary 
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and subsequent legal history, may be derived from the estimate 
placed upon it by the Chief Justice. He always considered it the 
greatest case in which he figured while on the bench, and, like- 
wise, the opinion as the greatest he ever wrote.’ 


The Question of Authority 


After a preliminary review, in which the conditions and cir- 
cumstances out of which the case arose were briefly mentioned, 
the court proceeded to decide the question of authority raised by 
the defendants. As has been stated previously, Paschal had been 
appointed solicitor and agent of the State by the provisional gov- 
ernor, A. J. Hamilton. After the accession of Throckmorton, in 
1866, his services as legal representative of Texas terminated, 
and, although his advice and assistance were retained, Epperson 
was appointed in his stead. Epperson had instituted the suit be- 
fore the Supreme Court. Governor Throckmorton had written a 
letter ratifying this action in the name of Texas. When Throck- 
morton was superseded by Pease, Paschal resumed the office of 
agent aud continued the legal action before the court. His efforts 
had the express sanction and confirmation of the governor. It~ 
seems, therefore, that, if the government of Texas was legal, the 
attorneys had sufficient power and authority to act for the State. 
These facts, at any rate, were sufficiently strong and clear to de- 
termine the decision of the question. The court promptly dis- 
missed the plea of Chiles, on the ground that the acts of the State 
authorities served to dispel any doubt as to the legal right of the 
prosecuting attorneys. Since the introduction of this plea had 
only been incidental to a denial cf statehood to Texas and of 
legality to her government, it would or would not be substantiated 
in law and in fact according as the denial was sustained or dis- 
missed by the court. 


The Question of Jurisdiction 


1. The American State 


The question of jurisdiction was not so easily decided. As has 
been suggested, the decision of this question involved the most 


‘Hart, Chase, 378. 











Texas v. White 


complicated and important points of the case, and made it memor- 
able in the history of American jurisprudence. One preliminary 
source of difficulty and doubt which had been encountered in 
the arguments of the case in connection with this point lay in 
the absence from the Constitution and public law of the coun- 
try of a clear and comprehensive definition of the word “state” ; 
and it was necessary that such a definition should be formu- 
lated before the court could decide the questions of legal status 
and jurisdiction. This fault of omission the court, therefore, 
proceeded to remedy. In previous cases, the description of the 
essential elements of the concept “state” related either to the 
purposes of its organization, the manner of its composition, and 
the enumeration of its functions, or to the powers and privileges 
of States. As tests to discover whether or not a particular politi- 
cal body was a State under the Constitution, they were not indi- 
vidually reliable or adequate. There must, consequently, be a 
generalization from a synthetic consideration of the various uses 
made of the word in the Constitution. The word had not been 
assigned a specific meaning there or in the works of commentators 
on the Constitution and government. The Chief Justice was, 
therefore, correct when he remarked that “the poverty of language 
often compels the employment of terms in quite different signifi- 
cations; and there is hardly any example more signal to be found 
than in the word we are now considering.”? He then pointed out 
that, in the Constitution, “state” most frequently expresses the 
idea of territory, people, and government; but that, in some in- 
stances, it denotes only one of these elements or features. It is 
used in its territorial, geographic sense in the requirement that a 
representative in Congress shall be an inhabitant of the State in 
which he is elected. It is also used in that sense in the section 
which provides that trials for crimes shall be held in the State in 
which the crimes were committed. It is employed in the sense of 
a community of people in the clause which enjoins upon the 
United States the duty of protecting each State against invasion, 
and, again, in that which guarantees to each State a republican 
form of government. In the sense of government, as distinguished 
from territory or people, there are numerous and recurring refer- 


27 Wallace, 721. 
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ences. Examples of this usage are to be found in the prohibitions 
of power to the States, such as those depriving them of the right to 
make treaties with foreign governments, of emitting bills of credit, 
or of laying tonnage duties. Each use of the term here mentioned 
has the sanction and approval of the Constitution, and any defini- 
tion agreed upon by the court, if it be comprehensive, must em- 
brace each sense. Proceeding, therefore, from these particular 
usages, the Chief Justice announced the following definition: 


A State, in the ordinary sense of the Constitution, is a political 
community of free citizens, occupying a territory of defined 
boundaries, and organized under a government sanctioned and 
limited by a written constitution, and established by the consent 
of the governed. 


Chase was not the first to grasp the various meanings given by 
the Constitution to the word “state.” His statement is practi- 
cally identical with that submitted, in 1800, by James Madison. 
At that early date, there was recognition of the fact that the Con- 
stitution employs the term in different senses. After acknowledg- 
ing a lack of consistency in this usage, Madison said, 


Thus it sometimes means the separate sections of territory occu- 
pied by the political societies within each; sometimes the particu- 
lar governments established by those societies; sometimes those 
societies as organized into particular governments; and, lastly, it 
means the people composing those political societies, in their high- 
est sovereign capacity.® 


Madison, as did Chase, noticed that the uses of the word were 
often conflicting and regretted that the language is not more 
rich in words to convey the shades of meaning desired in the treat- 
ment of scientific matters. “Although it might be wished,” he 
said, “that the perfection of language admitted less diversity in 
the significations of the same words, yet little inconvenience is 
produced by it where the true sense can be collected with cer- 
tainty in the different applications.* It is almost impossible to 
escape the conclusion that the Chief Justice, who was a profound 
student of Democratic legal and political literature, was conversant 
with the constitutional exegesis of Madison. 


‘Hunt (editor), Madison’s Works, VI, 348. 
‘Ibid. 
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In the light afforded by the definition, the court examined the 
history of Texas since her secession in order to ascertain whether 
or not she had lost, during that period, the attributes therein 
ascribed to a State in the American Union. The definition was 
sufficiently broad and flexible to prevent allusions to a specific act 
on the part of Texas or to the loss of a particular privilege,— 
such as that of representation in Congress,—as affecting the dis- 
establishment or destruction of the State. Such questions as: 
Had Texas by the acts of those who directed the state government 
ceased to be a State? if not, had the State ceased to be a mem- 
ber of the Union? or, had not the acts of Congress, in denying 
her representation and in denouncing her government as illegal, 
destroyed the State? could not be answered by reference to this 
definition.’ These matters were still before the court for adjudi- 
cation. 

Of the practical results of secession, the court said, 


In all respects, so far as the objects could be accomplished by the 
ordinances of the convention, by acts of the Legislature, and by 
votes of the citizens, the relations of Texas to the Union were 
broken up, and new relations to a new government were estab- 
lished for them. 


These acts were undeniably real and positive in fact; were they 
so in law? Not, said the court, to the extent of breaking the 
union between the State and the United States. This union, the 
court, in harmony with previous opinions, held to be indestructi- 
ble, and, thus, it was not dissoluble by any act of the State, the 
government. or the people. Of this union, the court said, 


The Union of the States never was a purely artificial and arbi- 
trary relation. It began among the colonies, and grew out of 
common origin, mutual sympathies, kindred principles, similar in- 
terests, and geographic relations. It was confirmed and strength- 
ened by the necessities of war, and received form, and character, 
and sanction from the Articles of Confederation. By these the 
Union was solemnly declared to “be perpetual.” And when these 
articles were found to be inadequate to the exigencies of the coun- 
try, the Constitution was ordained to “form a more perfect 


‘This interesting bit of constitutional lexicography is important as a 
contribution to political science and to clarity of thought with respect to 
a term of doubtful meaning, but what influence, if any, it had upon the 
result of the case is not clear. 
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Union.” It is difficult to convey the idea of indissoluble unity 
more clearly than. by these words. What can be indissoluble if a 
perpetual Union, made more perfect, is not? 


Such was the Union created by the Fathers. Although the Union 
was made perpetual by the Articles of Confederation and more 
perfect under the Constitution, it had not operated to submerge 
under it the identity and separate existence of the constituent 
members, the States. In declaring such to be the conclusion of 
the court, the Chief Justice gave expression to the most eloquent 
passage in the opinion,—a passage which is an adornment to legal 
literature. 


But the perpetuity and indissolubility of the Union, by no means, 
implies the loss of distinct and individual existence, or of the 
right of self-government by the States. Under the Articles of 
Confederation each State retained its sovereignty, freedom and 
independence, and every power, jurisdiction and right not ex- 
pressly delegated to the United States. Under the Constitution, 
though the powers of the States were much restricted, still, all 
powers not delegated to the United States, nor prohibited to the 
States,.are reserved to the States respectively, or to the people. 
And we have already had occasion to remark at this term that 

. “without the States in union, there could be no such 
political body as the United States.”* Not only, therefore, can 
there be no loss of separate and independent autonomy to the 
States, through their union under the Constitution, but it may 
not be unreasonably said that the preservation of the States, and 
the maintenance of their governments are as much within the 
design and care of the Constitution as the preservation of the 
Union and the maintenance of the National Government. The 
Constitution, in all its provisions, looks to an _ indestructible 
Union, composed of indestructible States. 


In this passage. the court announced its allegiance to the federal 
system of government. The statement, indeed, came dangerously 
near an open espousal of the doctrines and philosophy of the ante 
bellum advocates of State rights. There is, however, a great and 
fundamental distinction between the theory of State rights here 
defended and the doctrine of State sovereignty which the court 
repudiated. Thus far, therefore, the court held that the war had 
not destroyed the identity, the individuality, or the constitutional 
rights and powers of the States. The judicial department, con- 


‘County of Lane v. State of Oregon, 7 Wallace, 76. 
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sequently, was strenuously opposed to the Sumner theory of State 
suicide, since it declared a State an indestructible entity. Finally, 
it must be said of the passage that it is a glorification of the Union 
and the federal, in contradistinction to a consolidated, system of 
government. 


2. The Location of Sovereignty in the United States 


In the case of County of Lane v. The State of Oregon,—a part 

of which was virtually incorporated in the case of Texas v. 
White,--the court gave expression to certain ideas relative to the 
nature of the relationship existing between the States and the 
United States. In such connection, attention is invited to the 
following quotation :* 
The people of the United States constitute one nation, under one 
government, and this government, within the scope of the powers 
with which it is invested, is supreme. On the other hand, the 
people of each State compose a State, having its own government, 
and endowed with all the functions essential to separate and in- 
dependent existence. The States disunited might continue to 
exist. Without the States in Union there could be no such politi- 
cal body as the United States. 


In Texas v. White, the court, as has been pointed out, held that 
the successful termination of the war by the Union forces, al- 
though establishing the perpetuity and indissolubility of the 
Union, had by no means implied that the constitutional rights 
and powers of the several States had been abridged. On the con- 
trary, the preservation of these rights and powers had been and 
continued to be as much the care and design of the Constitution 
as had been and are those of the national government. The po- 
litical entity to which these rights were judicially assured was 
defined as— 

A political community of free citizens, occupying a territory of 
defined boundaries, and organized under a government sanctioned 
and limited by a written constitution, and established by the con- 
sent of the governed. 


The court further declared that “it was the union of such States, 
under a: common constitution, which forms the distinet and 


77 Wallace, 76. 
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greater political unit, which the Constitution designates as the 
United States.” The grand result is: An indestructible Union 
composed of indestructible States. 

In the excerpts here quoted, there is embodied, in general terms, 
what appears to be the Supreme Court’s theory of the location of 
sovereignty in the United States. There is, in them, of course, 
no speculation concerning the nature of sovereignty, but only a 
statement of its exact location according to the opinion of the 
court. There are also the ex cathedra ideas of the court as to the 
changes, if any, which were effected in this location by the late 
war. It is the design of this section of the paper to comment 
briefly upon this theory. 

Just what the war actually accomplished in determining the 
location of sovereignty in the Union has caused considerable dif- 
ference of opinion. This result was possibly the inevitable con- 
sequence of the complex purpose for which the great war was 
fought. The Supreme Court, in the opinion of the writer, enun- 
ciated in the case of Texas v. White its theory of the location of 
sovereignty under the Constitution, and of the effect of the war 
thereon. 

This theory was opposed, in many respects, to those which found 
widest acceptance before the war. According to the opinion in 
this case, sovereignty, under the Constitution, resides neither in 
the people en masse nor in the individual States. On the con- 
trary, it is organized and reposed in the political peoples of the 
several States in Union. Both the federalistic idea that the peo- 
ple as a whole, irrespective of State lines, are sovereign and that 
of Calhoun that the particular State is sovereign are renounced. 
Instead, the court declared that the rights claimed by the South 
for the individual State were possessed by all the States as a col- 
lective unit. When this theory is applied to the words of the 
preamble of the Constitution, “We, the people of the United 
States of America,” they mean the peoples of each State as they 
form the political community under the written constitutions of 
those States. Under this conception, the term “United States” 
becomes surcharged with meaning and significance. It is in these 
States united that sovereignty resides,* in an indestructible Union 


*Brownson, American Republic, 220 et seg. In reference to such a 
theory, he argues, “We the people of the United States,”—Who are this 
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of indestructible States. There was a revolution, therefore, in 
1861-1865 in political theory, but not in law; for the above inter- 
pretation of the Constitutional system, it is to be presumed, was 
held by the court to have been the proper one from the date of the 
foundation of the government. Such is the theory, as I see it, 
that was advanced by the Supreme Court. 

The following rules may be adopted as a guide in the search 
for the location of sovereignty: In the first place, sovereignty, in 
orderly states, resides in the political corporation which actually 
establishes and ordains the organic law and which, in accordance 
with the means and methods provided by that law, possesses the 
power to amend, supersede, or abolish it on occasion; secondly, in 
revolutionary societies, it resides in the group, however organized, 
which assumes and, by whatever means, exercises such creative, 
amendatory or destructive powers. Let us now see if the 
theory is historically consistent with our constitutional experience. 
There is probably no fact in American history more firmly and 
incontrovertibly established than that the Constitution was rati- 
fied and the general government set up by virtue of the acts 
of eleven States. These States meeting in separate conven- 
tions debated the Constitution and, impelled by various motives 
and reasons, ratified it.1° These States and two others had 


people? How are they constituted and what are the modes and condi- 
tions of their existence? . . . Are they the people of the States sev- 
erally? No; for they are called the people of the United States. Are 
they a national people really existing outside and independently of their 
organization into distinct and mutually independent States? No; for 
they define themselves to be the people of the United States. If they had 
considered themselves as States only, they would have said, “We, the 
States”; and, if independently of State organization, they would have 
said, “We, the people do ordain,” ete. 

The key to the mystery is precisely in this appellation, United States, 
which is not the name of the country, for its distinctive name is America, 
but a name expressive of its political organization. In it there are no 
sovereign people without States, and no States without Union, or that are 
not united States. The term united is not part of a proper name, but is 
simply an adjective qualifying States, and has its full and proper sense. 
Hence, while the sovereignty is and must be in the States, it is in the 
States united, not in the States severally, precisely as we have found the 
sovereignty of the people is in the people collectively, or as society, not 
in the people individually. For another statement of the theory, see Hurd, 
Theory of our National Existence. For the history of the phrase “We, 
the people, etc.,” see the journal of the Constitutional Convention and 
Hunt (editor), Madison’s Works, III, 23-25; IV, 92 et seqg.; Crallé 
(editor), Calhoun’s Works, I, 133. 

“Madison held that the States in convention assembled represented the 
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been previously in a union which was thereby superseded and 
abolished. It seems that there can be no question that had 
more States willed it, they might have remained out of the new 
Union, but that they did not so elect is a matter of history. 
While they were acting in the high capacity of ratifying the Con- 
stitution, however, they were united under the Confederacy; and, 
had the States refused ratification, it is to be presumed that, at 
least for the time being, the Confederacy would have continued 
its existence. ‘That Confederacy, however, was destroyed when 
the ninth State ratified the Constitution, and a new Union in 
which there were eleven members, instead of thirteen as formerly, 
was set up. We are constrained, therefore, to the conclusion that, 
as a matter of fact, the constituting act was done by several of the 
States united under the Confederacy, but acting separately and 
without any official connection with any other State. The ratify- 
ing conventions, furthermore, were elected by political communi- 
ties in which the suffrage qualifications were radically different.” 
Since the Constitution did not establisn a general or particular 
suffrage qualification for the convention electors, this was a mat- 
ter left to the States and by them controlled. So far as there was 
a legal election for such conventions, it was held under State 
laws; and it was the politically organized peoples of the various 
States who chose the delegates to the conventions. It seems clear, 
also, that the acts of the conventions were voluntary to the extent 
that they might have rejected the Constitution with as much right 
us they ratified it. Whatever the motives controlling them, what- 
ever the political or economic forces actuating the votes, the fact 
is plain that the Constitution was ratified by the representatives 
of the political communities in the various States. Thus the peo- 
ple of the territories, such as Ohio, Kentucky, and Tennessee, took 
no corporate part in the establishment of constitutional govern- 
ment, although their inhabitants to some extent were citizens of 
the States and occupied the lands which were then the common 
property of the States. Had the people at large been those re- 


State in its sovereignty. See letter to Judge Spencer Roane, Works, IX, 
66; and also Works, VI, 352. In the latter reference, he remarked, “The 
State governments are not the parties to the compact, but the States in 
their sovereign capacity.” 

“Beard, An Economic Interpretation of the Constitution, 64-72; 239- 
252; McKinley, Suffrage in the American Colonies. 
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ferred to in the preamble of the Constitution, it seems but logical 
to suppose that those outside the States would have been given a 
voice in the establishment and ordination of the new government. 

With the Constitution ratified by the States in union, and the 
government set in operation under it, it is pertinent to inquire 
where the power resides which can legally change the law. The 
Constitution ordains that an amendment adopted by a two-thirds 
majority of both houses of Congress and ratified by a three-fourths 
majority of the States effects, to that extent, a change in the in- 
strument. An aiternative process is proposed by which a conven- 
tion called by Congress at the request of two-thirds of the States 
may submit amendments. These propositions are, in turn, 
brought before the States, and, in case they are accepted by three- 
fourths of them, the organic law is again altered, modified, or en- 
larged. Since the second method has become obsolescent, it may 
be said that Congress is endowed with the power of initiation. 
In either case, the States have the final and decisive power of de- 
termining whether such amendments shall be valid. While each 
State acts in a separate, independent manner, the validity of its 
ratification or rejection arises from the fact that the State is a 
member of the Union. In each case, also, the body which decides 
between ratification and rejection is the representative of the po- 
litical community which exists within the boundaries of the State. 
There is no constitutional requirement which makes the electorate 
of one State similar to that of other States, and, as a matter of 
fact, they are not alike. 

It will be profitable to narrow this investigation for the moment 
to a consideration of legal sovereignty,—that is, to the law-making 
and law-executing power. In this restricted realm, we find the 
representatives in Congress are elected and controlled,—so far as 
there is a control through election,—in accordance with the theory 
of the Supreme Court. In the important function of electing 
Congressmen, the power of fixing the suffrage qualifications re- 
sides in the States. The electoral qualifications in such instances 
are those required by the States for participation in the election 
of members to the most popular branch of the State legislature. 
With such restrictions as the States impose, the Representatives 
and Senators are elected by the people of the several States. In 
the case of the Representative, the State has the power, and employs 
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it, of designating the bounds of the district. It is often said that 
he is the representative of the people. This maxim must be con- 
strued, however, to mean that he represents the political people of 
a State; and it is a significant fact that, as no Congressional dis- 
trict ever overlaps the boundary of the State, he is strictly a State 
representative. There is, to sum up, no necessary similarity in 
the modes prescribed for the election, in the machinery employed, 
or in the suffrage franchise. These are State matters. It is in- 
teresting to note, also, that, in actual law making, the enacting 
clause reflects the influence of the theory. The words, with some 
slight variations, are: “Be it enacted or resolved by the House of 
Representatives of the United States in Congress assembled.” 

The election of the President and Vice-President is one of the 
nicest tests of this theory. These officers are elected by the peo- 
ple of the States, despite the fact that the expression of their will 
is made indirectly. The Electoral College has become, as is well 
known, a registering board ; but it is of importance still because of 
the constitutional requirement that a majority must be in favor 
of one candidate before his election is secured. It is not de- 
manded, therefore, of the presidential candidate that he obtain a 
popular majority; and, as a matter of fact, it has very often hap- 
pened that the successful candidate did not receive such a ma- 
jority. The suffrage, again, is controlled by the States. The elec- 
tion of President in Massachusetts has no connection, legally and 
officially, except in point of time, with that in Texas, Connecticut, 
or New York. The cumulative results in all the States form the 
election for this office. In case the election is thrown into the 
House of Representatives, the action is effected by votes of the 
States,—in a united capacity. 

To this extent do the facts of the legal organization of the ex- 
isting political system substantiate the theory of the court. Under 
the opinion in Texas v. White, governmental authority and power 
are divided between the general government on the one hand and 
those of the States on the other.* Thus far the traditional di- 
vision of power was followed and endorsed; but sovereignty, in its 
political aspects, resides in the States in Union, and is not divided. 


“Ea Parte Siebold, 100 U. §., 371. 
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3. The Contract Theory and Secession 


Returning from this search for the location of sovereignty in 
the American Union, which has led the discussion somewhat far 
afield, attention must now be directed to the conclusions of the 
court as to the character and status of Texas before and after the 
attempt at secession. The court argued that the union of Texas 
with the United States was something more than a compact. It 
was the irrevocable incorporation of “a new member into the politi- 
cal body. And it was final.” When Texas accepted the terms of 
annexation, a union was formed in which there “was no place for 
reconsideration, or revocation, except through revolution, or the 
consent of the States.” There was in this last sentence a curious 
inconsistency of reasoning which destroyed the logical finality of 
the conclusions which Chief Justice Chase had drawn from the 
preambles of the Articles of Confederation and the Constitution 
respecting the perpetuity and indissolubility of the Union. There 
was after all a way by which this Union could be broken up: 
through consent of the States. 

The idea that the States, in 1787, consciously and deliberately 
made a contract with each other, that this contract is irrevocable 
and binding on the parties entering into it, and that, to be ab- 
rogated, it must have the consent of all the contracting parties, is 
here adopted. This conception of the Union found its earliest 
and ablest exponent in Madison, who claimed that it was the 
philosophical basis upon which he framed the famous Virginia 
Resolutions. There the doctrine is set forth that the Union is a 
compact to which the States severally were parties.‘* The politi- 


“The foliowing extract from the Virginia resolutions is pertinent: “That 
this assembly doth explicitly and peremptorily declare that it views the 
powers of the Federal Government, as resulting from the compact to which 
the States are parties, as limited by the plain sense and intention of the 
instrument constituting that compact, as no further valid than they are 
authorized by the grants enumerated in that compact; and that in case 
of a deliberate, palpable, and dangerous exercise of other powers, not 
granted by the said compact, the States, who are parties thereto, have the 
right, and are in duty bound, to interpose for arresting the progress of 
the evil, and for maintaining, within their respective limits, the authori- 
ties, rights, liberties, appertaining to them.” See MacDonald’s Select Doc- 
uments, Illustratiwe of the History of the United States, 1776-1861, 
p. 156. The Kentucky Resolutions are much stronger in their sentiment 
for the rights of the States to interfere, and there is even the word 
“nullify”; but Madison stated that Jefferson had the same idea when he 
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cal result of this compact was the creation of the general govern- 
ment of the United States to which certain specifically enumer- 
ated powers were delegated. The exercise of powers was precisely 
limited to those mentioned in the Constitution. In case of an ex- 
ercise of power not granted, the resolutions contemplated an in- 
terposition of the States to prevent a violation of the constitu- 
tional pact. This guardianship of the Constitution was a solemn 
duty imposed upon the States. During the Nullification period, 
when Madison came to interpret these resolutions, he maintained 
that he was speaking of the powers and duties of the States in 
their plural and collective capacity, and not of those of a single 
State. Thus all the parties to the compact could challenge and 
refuse compliance with the supposedly unconstitutional acts of the 
general government, but this right and power were denied to a 
single State, which could only initiate an inquiry or an agitation 
of the matter that might lead to a redress of the injustice pro- 
tested against. 

From the premise that the Union is a compact to which the 
States are parties, Madison drew certain conclusions as to the re- 
sponsibility of the United States and the States in the perform- 
ance and observance of their mutual constitutional obligations. 
There were occasions when it became the duty of the States to in- 
terfere in order to check the encroachment of the general govern- 
ment upon the limitations prescribed by the Constitution. Thus 
the rights and powers of the States and the liberties of their peo- 
ples would be preserved. On the other hand, the States had en- 
gaged themselves in this compact, and must govern themselves 
accordingly. They could not release themselves from the compact 
at their own pleasure. 

It is the nature and essence of a compact that it is equally ob- 
ligatory upon the parties to it, and that no one of them can be 
liberated therefrom without the consent of the others, or such a 
violation of it, or abuse of it by the others, as will amount to a 
dissolution of the compact. . . . Applying a like view of the 
subject to the United States it results that the compact being 
among individuals as embodied into States, no State at pleasure 
can release itself therefrom, and set up for itself. The compact 
ean only be dissolved by consent of the other parties, or by the 


was writing his resolutions, and that he would have repudiated any other 
interpretation of them. 
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usurpation of power justly having that effect. It will hardly be 
contended that there is anything in the compact authorizing a 
party to dissolve it at pleasure. 


Madison argued that the attempt by one party to expound or 
annul the compact gave the others the option of accepting the 
annulment or insisting, peaceably or forcibly, upon the fulfillment 
of obligations by the recalcitrant member. Immediately, how- 
ever, he said that such an enforcement would be disastrous and 
“fatal to the hopes of liberty and humanity; and presents a 
catastrophe at which all ought to shudder.”® 

The same idea was echoed in the public utterances and procla- 
mations of President Jackson during the nullification period. It 
was also popular among those who opposed secession and nullifi- 
cation on grounds other than those which controlled the action of 
Jackson. The questions and issues were political in nature, to a 
large extent, and, as there would inevitably be a division of senti- 
ment, it was not likely that consent should ever be secured for a 
dissolution of the Union; so the theory was employed later by the 
most ultra-radical unionists. The argument of the various parties 
which adopted this theory was very similar to that of Madison. 
In fact, the administration leaders in the Jackson period, like 
Senator Benton, of Missouri, employed the actual words of Madi- 
son as authoritative refutation of the exireme State rights posi- 
tion of those who favored nullification. The attitude of the 
President was made clear in the famous proclamation to South 
Carolina, in which, after some vacillation and hesitation, the com- 
pact theory is accepted, with the results which Madison had de- 
scribed. In this connection he said, 
Because the Union was formed by compact, it is said that the 
parties to that compact may, when they feel themselves aggrieved, 
depart from it: but it is prescisely hecause it is a compact that 
they cannot. A compact is an agreement or binding obligation. 


“Hunt (editor), Madison’s Works, IX, 355-356. 

“Tbid., 357. The theory of contract above presented was frequently re- 
peated by Madison. Its reaffirmation is found in the assertions: “Were 
this a mere league, each of the parties would have an equal right to ex- 
pound it; and of course, there would be as much right in one to insist on 
the bargain, as in another to renounce it” (IX, 347); “The former (a 
particular State) as only one of the parties, owes fidelity to it, till re- 
leased by consent, or absolved by an intolerable abuse of the power 
created” (IX, 490). 
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It may by its terms have a sanction or penalty for its breach or 
it may not. If it contains no sanction, it may be broken with no 
other consequence than moral guilt: if it have a sanction, then 
the breach insures the designated or implied penalty.’® 


He argued that every government has a sanction,—the right of 
self-preservation. The implication is, also, that the government 
of the United States has the power to enforce the fulfillment by 
the States of the obligations incident to the contract. In his 
special message to Congress in December of 1832, Jackson restated 
his position in the following expressive terms: 


The right of the people of a single State to absolve themselves at 
will, and without the consent of the other States, from their 
solemn obligations, and hazard the liberties and happiness of the 
millions which compose this Union, cannot be acknowledged. 
Such authority is believed to be repugnant both to the principles 
upon which the general government is constituted, and to the ob- 
jects which it is expressly formed to attain.’” 


The contract theory was one of the strongest and most popular 
arguments against the action of the Southern States, in 1860-1861, 
when they seceded from the Union. Lincoln recognized its force, 
and employed it in his inaugural as an argument in rebuttal of 
the State sovereignty doctrine asserted by the seceding States. 
He put it in the form of questions—' 


If the United States be not a government proper, but an associ- 
ation of States in the nature of contract merely, can it, as a con- 
tract, be peaceably unmade by less than all the parties who made 
it? One party to a contract may violate it—break it, so to speak; 
but does it not require all to rescind it? 


Such was the theory which the court adopted. Since the other 
States did not consent to its renunciation of the Union, the court 
was of the opinion that despite the actions of Texas, 


the obligations of the State, as a member of the Union, and of 
every citizen of the State, as a citizen of the United States, re- 
mained perfect and unimpaired. It certainly follows that the 
State did not cease to be a State, nor her citizens to be citizens 
of the Union. If this were otherwise, the State would have be- 


*MacDonald, Select Documents, op. cit., 279. 
“Richardson, Messages and Papers of the Presidents, II, 621. 
*Nicolay and Hay (editors), Lincoln’s Works, II, 3. 
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come foreign, and her citizens foreigners. The war must have 
ceased to be a war for the suppression of the rebellion, and must 
have become a war for conquest and subjugation.’® 

Our conclusion, therefore, is, that Texas continued to be a 
State in the Union, notwithstanding the transactions to which we 
have referred. 


Confronted with the alternative of declaring a particular po- 
litical community a State or not a State,—an alternative created 
by conditions arising from secession, the war, and the attempts to 
restore or reconstruct the commonwealths which were formerly the 
Southern States in the Union,—the court encountered the diffi- 
culties of those who would reconcile the facts and results of revo- 
lution with historic traditions, legal precedents, and _ political 
theories which that revolution, in large measure, sought to de- 
stroy. In the state which has no written constitution the problem 
is not a particularly serious or difficult one, for the facts of revo- 
lution can then be admitted without legal complications ; but when 
the public law of a country is embodied in the fixed and rigid forms 
of a written constitution, the effort becomes involved in complica- 
tions and, oftentimes, in contradictions. In the United States, 
there has always been a very large element which has sought to pre- 
serve the historic continuity of our constitutional law. Even during 
the war and reconstruction periods, when radicalism was rampant, 
a strong effort was made, especially in the Senate, to prevent a 
hiatus in legal development. Loyalty to and respect for the Con- 
stitution were often invoked in order to prevent too radical a de- 
parture from earlier forms. And when the time came for the 
establishment of the results of the war in the law of the land, 
care was taken that there should be an uninterrupted progression 
in the legal history of the nation. In laboring for the accom- 
plishment of this purpose, the course of reasoning followed by the 
conservatives was frequently tortuous and inconsistent. Notwith- 
standing this fact, the duty and task of securing this end were 
assumed by the Supreme Court of the United States, and the opin- 
ion in the case of Texas v. White was written with this purpose 


in view. 





This would have been contrary to the resolutions of Congress, declaring 
the nature of the war, Dunning, Essays, 13. 
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4. The Consequences of Rebellion 


The fact that the obligations and duties of Texas and her citi- 
zens remained unaltered during the period of civil strife, and that 
the State as such was not destroyed, was not to be taken as an 
indication that the relations of the State with the general govern- 
ment remained unchanged. There must be certain relations of 
the State and the Union complete and unbroken before a suit 
can be brought before the Supreme Court by the State. In other 
words, Texas, in order to sue as a State, must possess a state gov- 
ernment “competent to represent the State in its relations with 
the National government, so far at least as the institution and 
prosecution of a suit is concerned.”*° Marshall, in the case of 
Hepburn and Dundass v. Ellxey, had held that the community, 
claiming to be a State, must actually have representatives in Con- 
gress, that the relations of the State to the Federal government 
must be complete, in order to invoke the original jurisdiction of 
the Supreme Court.*4 These requirements Chief Justice Chase 
calmly set aside. He argued that, while obligations often remain 
unimpaired, the relations may be undergoing the most violent dis- 
ruption. This was revolutionary doctrine, but so were the circum- 
stances which demanded attention. 


The obligations of allegiance to the State, and of obedience to 
her laws, subject to the Constitution of the United States, are 
binding upon all citizens, whether faithful or unfaithful to them; 
but the relations which subsist while these obligations are per- 
formed are essentially different from those which arise when they 
are disregarded and set at naught. 


He contended that there were times, when the people and govern- 
ment of a State departed from their allegiance to the Union and 
from the performance of their duties, as in the time of civil war, 
when the rights and privileges of the State were suspended. 
Under such circumstances, it would be absurd to claim the right 
to representation in Congress. Instead of having that right, “the 
government and the citizens of the State, refusing to recognize 
their constitutional obligations, assumed the character of enemies, 
and incurred the consequences of rebellion.” Just what, under 


7 Wallace, 726-727. 
*Ibid., 727. 
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the Constitution, were the nature and prerogatives of the State, 
in such a condition, the court did not feel it necessary to specify. 
The opinion presented the curious phenomenon of an abstract en- 
tity, a State, remaining in the Union, while devoid of loyal gov- 
ernment and inhabitants. To this extent, the court adopted the 
forfeited rights theory of the status of the States. 

It has been seen that the court required the State to meet cer- 
tain requirements before it could take advantage of the original 
jurisdiction. These were spoken of by the court in vague and 
general terms. No specific rule was laid down by which it would 
be possible to determine with certainty whether or not a particu- 
lar political body, purporting to be a State, possessed the pre- 
requisites which made such an invocation legal and proper. In 
the first place, it was asserted that there must be a government 
competent to represent the State in the national government. It 
was not required that this government actually have representa- 
tives in good standing at Washington,—only that it be capable of 
having them there. A state government in rebellion against the 
United States could not sue in the court, but this inhibition did 
not extend to other governments of proper allegiance which might 
under different circumstances be organized.** Instead of announc- 
ing a definite criterion by which the claims of a State might be 
judged, each case must be decided upon its own merits by the court. 


5. Restoration and Reconstruction 


The duties of the United States when confronted by the extra- 
ordinary conditions of 1861 were twofold: the first was the sup- 
pression of the rebellion, and the second was the restoration of 
the erring States to their former relations. The authority for 
the first, said the court, is provided by the Constitution in the 
power to suppress insurrection and carry on war; and, for the 
second, in the obligation of guaranteeing a republican form of 
government to each State. The latter power is the natural and 
necessary complement of the former. The application of these 
very clear powers and duties would have been simple enough had 
the task not been complicated by an additional element—the great 


This opinion, for example, would not have prevented the Peirpoint gov- 
ernment of Virginia from suing in the court. 
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social change in the status of the negro which resulted from the 
success of the Union cause. In accordance with the Emancipa- 
tion Proclamation, as it was interpreted in military circles, the 
negro slaves became freemen whenever the federal forces obtained 
control of certain Southern States and districts.2* This applica- 
tion of the war power was later confirmed by the ratification of 
the Thirteenth amendment to the Constitution. According to the 
Chief Justice, all these acts from the beginning made it clear that 
there “must be complete enfranchisement” of the freedmen. 


The new freedmen necessarily became a part of the people, and 
the people still constituted the State; for States, like individuals, 
retain their identity, though changed to some extent in their con- 
stituent elements. And it was the State, thus constituted, which 
was now entitled to the benefit of the constitutional guaranty.** 


Although this was a non sequitur of the most flagrant type, its 
annunciation denoted how far revolutionary ideas had invaded the 
court room. It may be safely said that, since the formation of 
the government, the States had retained the right to determine 
the suffrage qualifications. Here it is implied that any govern- 
ment which debarred the negro from equal participation in the 
privileges of its citizens was not truly republican in form. This 
idea was not expressly stated, but the implication is so strong that 
it is impossible to doubt what was in the mind of the court. It 
showed how far the judiciary had traveled from the interpreta- 
tion of Daniel Webster and the ante bellum lawyers of his school. 
Madison, in the Federalist, had declared that this clause had im- 
posed upon the United States the duty of guaranteeing the con- 
tinuity of the systems of state governments then in existence, or, 
in other words, that it was an insurance against the destruction 
of that form of government which was in vogue at the time of 
the adoption of the Constitution and which was most certainly 
considered republican.?* The primary aim was to prevent the in- 

*Dunning, Essays, 133-135; Schofield, Forty-six Years in the Army, 370. 

*) Wallace, 728-729. 

*See No. 43 of the Federalist (Lodge Edition), 270 et seg. There, in 
discussing the guaranty clause, he says, “In a confederacy founded on re- 
publican principles, and composed of republican members, the superintend- 
ing government ought clearly to possess authority to defend the system 
against aristocratic or monarchical innovations.” The members, therefore, 


of the Union should have their republican governments “substantially 
maintained.” This protection and authority extend no further, said Madi- 
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troduction of monarchical elements which might subvert the exist- 
ing order. 

Webster, in his great argument in the case of Luther v. Borden, 
had _ said,?* 


The law and the Constitution go on the idea that the States are 
all republican, that they are all representative in their forms, and 
that these popular governments in each State, the annually created 
creatures of the people, will give all proper facilities and neces- 
sary aids to bring about changes which the people may judge 
necessary in their constitutions. 

A corollary of this doctrine is that when the governments of the 
States are changed the alteration must be accomplished in accord- 
ance with the amending clause of the constitution of the State. 
The duty of the United States was to protect the State against 
changes of any other character or by any other method. 

In the leading case of Luther v. Borden, above mentioned, Chief 
Justice Taney held that the guaranty clause was an obligation 
for Congress to fulfill. ‘Under this article of the Constitution it 
rests with Congress to decide what government is the established 
one in the State. For as the United States guarantee to each 
State a republican form of government, Congress must neces- 
sarily decide what government is established in the State before 
it can determine whether it is republican in form or not.”*7 When 
Congress decides, the decision is binding upon every other depart- 
ment of the government. The executive authority, also, has a cer- 
tain power in the matter. In case of domestic violence within 
the State, Congress must provide means for meeting the exigency. 
The method of procedure had been provided in the act of Febru- 
ary 28, 1795, by which the President, on application of the State 
authorities, could suppress an insurrection. The President, there- 
son, than guaranteeing the continuance of the pre-existing governments. 
The States might change their governments, but in the process of substi- 
tution and alteration, they must take care that the product be republican. 

This clause should be taken in connection with those which protect the 
State against foreign invasion and against domestic violence. All of these 
provisions are aimed to maintain the stability and integrity of the State 
government. Thus Madison treats the subject in that number of the 
Federalist. For the views of the Constitutional Convention, see Hunt 
(editor), Madison’s Works, III, 93, 144, 469-471. 
aa (editor), Webster’s Works, VI, 217 et seq.; Dunning, Essays, 
77 Howard, 42. 











22 The Southwestern Historical Quarterly 


fore, is empowered to decide whether the conditions call for inter- 
ference; and, since he must act on the demand of the state au- 
thorities, he must decide which is the legal government of the 
State. Thus both branches of the political power have a part in 
the recognition of State governments and in guaranteeing to them 
a republican form. Such a recognition by the political power 
made the government legal in the eyes of the judicial department. 

Such was the accepted interpretation of the guaranty clause be- 
fore the war period.** The first indication of the use to which 
the clause was afterwards put was furnished by the famous Sum- 
ner resolutions of February 11, 1862, in which he claimed for the 
national government the power to set up within the territory of 
the recreant States new governments, in the organization of which 
should be included those ideas of political science of which he was 
so conspicuous a protagonist. In that case Congress, in accord- 
ance with the injunction of the Constitution, should assume juris- 
diction of the territory which was formerly occupied by the States 
now in rebellion against the Union, and should proceed to estab- 
lish republican governments. 

At the time of its announcement, this idea, in connection with 
others equally revolutionary, so shocked the conservatives that the 
resolutions were never debated. In January of 1864, however, a 
bill was introduced by Representative Henry Winter Davis to 
guarantee to certain States a republican form of government, when 
the ideas of Sumner were made use of. This bill was immedi- 


*There had, indeed, been intimations of a different conception of its 
meaning, but they had not received any very general approval. Of this 
nature were the comments of Senator John Forsyth, of Georgia, in 1833, 
when the bill for the enforcement of the collection of revenue duties, a 
measure to deal with the South Carolina difficulty, was being debated. At 
the same time, Calhoun’s resolutions defining the nature of the Union 
were being considered. Forsyth, one of the most distinguished of the 
Jackson administration leaders in the Senate, declared that the United 
States had the power to enter a State and change its government so as 
to make it conform to the accepted idea of a republican form of govern- 
ment. This daring utterance aroused the immediate and vehement oppo- 
sition of Calhoun, who said that he was amazed to hear such a doctrine 
announced by a Southerner in whose State there existed a peculiar insti- 
tution which might be declared incompatible with a republican form of 
government by its enemies. (Crallé (editor), Calhoun’s Works, II, 308; 
Annals of Congress, 1833, Vol. 9,.Part 1, p. 774.) Although it seems 
from the meager reports of this debate that the declaration of Forsyth 
did not attract great attention, it nevertheless stands as a precedent for 
the radical interpretations given to the clause during the war period. 
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ately occasioned by a message of President Lincoln’s which had 
been submitted during the previous month. A part of the mes- 
sage was devoted to a statement of reasons for the reorganization 
and restoration of those States from which the Confederate forces 
had been expelled to their normal relations with the national gov- 
ernment. The procedure for this had been announced in his proc- 
lamation of amnesty and reconstruction of the same day, Decem- 
ber 8, 1863, on which the message was sent to Congress. One 
basis for his action was the guaranty clause, and it was appealed 
to as justification for protecting the loyalist element of Louisiana 
and Arkansas. “This section of the Constitution contemplates a 
case wherein the element within a State favorable to republican 
government in the Union may be too feeble for an opposite and 
hostile element external to, or even within, the State; and such 
are precisely the cases with which we are now dealing.”*° This 
statement referred to the constitutional provision for the protec- 
tion of the State against invasion and domestic violence. The re- 
sult of the message was the bill already mentioned. In reference 
to the guaranty clause, Davis, speaking for the bill, remarked,** 


That clause vests in the Congress of the United States a plenary, 
supreme, and unlimited political jurisdiction, paramount over 
courts, subject only to the people of the United States, embracing 
within its scope every legislative measure necessary and proper 
to make it effectual; and what is necessary and proper, the Con- 
stitution refers, in the first place, to our judgment, subject to no 
revision but that of the people. It recognizes no other tribunal. 
It recognizes the judgment of no court. It refers to no authority 
except the will of the majority of Congress, and of the people on 
the judgment, if any appeal from it. 


He contended that there could be no republican government in 
the State which refuses to obey the Constitution, or in that State 
whose government the President and the Congress of the United 
States do not, on their part, recognize as legal. Since the South- 
ern States were not so recognized by Congress, and had no repub- 
lican governments, it was the imperative duty of Congress to sup- 
ply them with such. Congress could organize a government, in 


“Nicolay and Hay (editors), Lincoln’s Works, II, 454-455; McCarthy, 
Lincoln’s Plan of Reconstruction, 225 et seq. 
“Congressional Globe, appendix, part IV, 1 Sess., 38th Cong., p. 82 et seq. 
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accordance with its ideas of what that government should be, and 
then recognize it as legal and established. And there was no 
power under the Constitution which could gainsay the act. This 
elaborate argument was made in order to provide a means for the 
Congressional abolition of slavery, and, later, for an assurance of 
the civil rights of the freedmen. While it was admitted that this 
was a power which could be called in activity only by a dereliction 
of the States, it was claimed that, when once invoked, there was 
no legal limitation upon it.*? 

The Texas v. White case was the first instance in which the 
Supreme Court was called upon to construe the guaranty clause 
since the introduction of the new and unhistorical interpretation 
of that clause. The opinion in this regard,—obiter dictum though 
it was,—reflected the revoluntionary spirit of the time, and went 
far toward endorsing the radical view. By implication, the opin- 
ion would make it obligatory upon the United States to institute 
the change when the State government does not conform with the 
ideal entertained by the federal government. This necessitated a 
violent shifting of the center of political gravity from the States 
to the federal government, and a consequent centralization of 
power in the latter. In requiring admission of the freedmen to 
the electorate as a sine qua non to the possession of a republican 
form of government, the reasoning of the court reminds one of 
that of Sumner, who solemnly assured the Senate that prior to 
the ratification of the Thirteenth amendment, there had been, with 
the possible exception of Massachusetts, no republican governments 
in our States, that slavery and such a form were incompatible.** 
He argued, moreover, that to debar the negro from the suffrage 
would be tantamount to a loss of republican form to any govern- 
ment so excluding him. 

In applying these general views, the court, to some extent, passed 
opinion on the legal propriety of both the Presidential and the 


“This was the famous Wade-Davis bill, which, after a long discussion, 
passed the House by a vote of 73 to 59. In the Senate, it was championed 
by Wade, of Ohio. There it was adopted first by a vote of 26 to 3, and 
later by 18 to 14. The measure was enacted on the last day of the session, 
and was carried to Lincoln only a short while before adjournment. It 
received the pocket veto of the President. His proclamation, defending his 
action, and reaffirming his determination to adhere to his own plan, 
caused the issuance of the Wade-Davis manifesto. 

*Dunning, Essays, 134; MeCarthy, Lincoln’s Plan of Reconstruction, 209. 
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Congressional plans of restoration and reorganization. The Presi- 
dent’s action in establishing provisional governments was upheld 
as being a power properly derived from his authority as com- 
mander-in-chief of the army and navy. He had found the State 
of Texas deprived of civil government and had supplied it until 
the people could reorganize one for themselves. 


So long as the war continued, it cannot be denied that he might 
institute temporary government within insurgent districts, occu- 
pied by the National forces, or take measures, in any State, for 
the restoration of State governments faithful to the Union, em- 
ploying, however, in such efforts, only such means and agents as 
were authorized by constitutional laws.** 


Whether he had been in the right in superintending the entire 
process of restoration without consultation with the legislative de- 
partment, the court did not consider it necessary to state. This 
was as far as the Supreme Court would go in support of the Presi- 
dent in his controversy with Congress. Thus far, however, the 
support was definite and thorough-going, for it was declared that 
the organization of the provisional governments was within his 
power. But it was stated that he was in error in arrogating to 
himself the authority and function of guaranteeing a republican 
form of government to the State. In reference to this power, the 
court said, 

The power to carry into effect the clause of guaranty is primarily 
a legislative power, and resides in Congress. Under the fourth 
article of the Constitution, it rests with Congress to decide what 
government is the established one in a State. For, as the United 
States guarantee to each State a republican form of government, 
Congress must necessarily decide what government is established 
in the State, before it can determine whether it is republican or 
not.*° 


The action of the President, it was alleged, must be considered 
as purely temporary and provisional. It was within the consti- 
tutional competency of Congress to declare it to be so or to be 
final and complete. 

As to the acts of Congress, when setting in operation its own 
plan of reconstruction, there was nothing in the case which de- 


“7 Wallace, 730. 
*The words of Taney in the case of Luther v. Borden, 7 Howard, 42. 
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manded that the court should decide whether they were constitu- 
tional or otherwise. It was only necessary, for the purposes of 
the case, to ascertain whether or not these acts had recognized the 
existing governments as established. This, in the opinion of the 
court, the Reconstruction Acts had done. These acts had pro- 
nounced the governments illegal, and had made them subject to 
the military authority and, finally, to the paramount authority of 
the United States. As a matter of fact, the district commanders 
had, in numerous cases, superseded the State authorities, and had, 
in the case of Texas, removed the governor. This showed a very 
doubtful respect for the Johnson governments, but a respect, in 
the eyes of the court, sufficient to warrant the assumption that 
they had been recognized by the political power. In denouncing 
the government as illegal, the law had mentioned the name of that 
government. It had, therefore, recognized it as existing and es- 
tablished. It may be said, furthermore, in development of this 
ingenious idea, that, although the destruction of these govern- 
ments was threatened and provided for, Congress had not actually 
destroyed them. When the State government of Texas, also, had 
been superseded and the governor removed, the successor had been 
recognized by the agent of Congress, General Sheridan. The po- 
litical power of the government, through him, had taken action, 
and the court was estopped from further inquiry. That govern- 
ment, sc organized, represented the State of Texas, and had given 
its sanction to the efforts of the attorneys who were prosecuting 
the case; and “the necessary conclusion is that the suit was insti- 
tuted and prosecuted by competent authority.” Texas, having 
been declared a State despite the vicissitudes undergone, had a 
government capable of representing its interests. The plea of a 
lack of jurisdiction was, therefore, dismissed. 

In this elaborate opinion, the Supreme Court had adopted the 
forfeited-rights theory in practically all the decisive arguments 
concerning the status of the Southern States. In answering the 
question, whether Texas, in consequence of her rebellious course, 
ceased to be a State in the American Union, the desire to pre- 
serve the historic continuity of legal development involved the 
court in logic of questionable soundness when it came to reconcile 
the action of Congress with the theory it chose to adopt. “His- 
toric continuity” was merely a high-sounding name, however, for 
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the theoretical continuity of the Union and the existence of the 
States had nothing to do with the practical disruption of relations 
between that Union and the States. The court was wrestling 
with the problem, in the first place, of acquiescing judicially in 
the results of the Congressional Reconstruction as accomplished 
facts, which it would be politically unwise to disturb; and, in the 
second place, of rescuing the States from the position of hopeless 
inferiority, which the Congressional policy seemed to portend for 
them. Among those who desire a continuation of the federal sys- 
tem, this opinion should, therefore, be held in regard. Inconsist- 
ent, however, with this end was the interpretation placed upon 
the phrase “republican form of government.” In this regard the 
words of Chief Justice Chase read more like the political pamphlet 
of the agitator than the calm, dispassionate opinions popularly 
supposed to be the result of judicial reasoning. Like the political 
pamphlet, its significance was lost sight of as soon as the stress 
of the issue which occasioned its production was relieved.** 


“Inclusion of the negro in the suffrage was particularly agreeable to 
Chase as a politician. He had been as radical as any in demanding the 
enfranchisement of the freedmen, and, therefore, had been greatly dis- 
appointed when the Johnson governments had declined to extend the ballot 
to them. A letter to John Russell Young is interesting in connection with 
this general subject. “I start with the premises that Congress has full 
power to govern the rebel States until they accept terms of restoration 
which will insure future loyalty, the fulfilment of national obligations, the 
repudiation of all rebellion and the obligations of rebellion; and the secur- 
ity of all rights for all men; and that the acts of Congress must be con- 
strued with reference to these ends, liberally; : 

“T don’t want to see Congress set aside the provisional State govern- 
ments. It would be a very mischievous measure in its effects on private 
rights, and lead to much litigation, and very seriously retard, I fear, the 
restoration of order and prosperity to the South. Congress may well pro- 
vide that the military commander may remove State officials who put them- 
selves in the way of reconstruction; and that their successors may be 
elected by Universal suffrage, but I would not have military commanders 
authorized to appoint their successors, unless temporarily ;” Zia 
See also letter to Gen. Schofield, May 7, 1865, Forty-six Years in the 
Army, 373. Letter to Justice S. J. Field, endorsing the work of the Com- 
mittee on Reconstruction. Warden, Chase, 526; Hart, Chase, 339, 340. 

The opinion of the court, in this particular connection, has not had, as 
yet, any noticeable effect upon subsequent legal history. So far as the 
writer is aware, it has not been referred to for a controlling precedent in 
any later case. On the other hand, there have been opinions and decisions 
which have gone far to overthrow the doctrine which Chief Justice Chase 
here enunciated. The opinion, indeed, in Minor v. Happersett is, in effect, 
contradictory. In this case, decided in 1874 (21 Wallace, 162), the 
plaintiff, a woman, denied that the government of the State of Missouri 
was republican in form because it restricted the elective franchise to males, 
thus debarring without cause many eligible citizens. Chief Justice Waite, 
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The Matter of the Injunction 


From the questions concerning authority and jurisdiction, the 
court turned to a consideration of the merits as presented by the 
pleadings and evidence. At the time of the secession of the State 
from the Union, the Indemnity Bonds, or so many of them as re- 
mained in the State Treasury, were indisputably the property of 
Texas. As its property, the State, in the opinion of the court, 
had the right, and from the first exercised it, of imposing certain 
restrictions upon the transfer and alienation of the bonds,—re- 
strictions which the holders must accept and abide by on receipt. 
A disregard of the State law, therefore, worked forfeiture upon 


supported by the unanimous court, declared, in this case, that “The guar- 
anty is of a republican form of government. No particular government 
is designated as republican, neither is the exact form to be guaranteed, in 
any manner especially designated. Here, as in other parts of the instru- 
ment, we are compelled to resort elsewhere to ascertain what was intended. 

“The guaranty necessarily implies a duty on the part of the States 
themselves to provide such a government. All the States had governments 
when the Constitution was adopted. In all the people participated to 
some extent, through their representatives elected in the manner specially 
provided. These governments the Constitution did not change. They were 
accepted precisely as they were, and it is, therefore, to be presumed that 
they were such as it was the duty of the States to provide. Thus we have 
unmistakable evidence of what was republican in form, within the mean- 
ing of that term as employed in the Constitution.” 

Here is a more or less direct return to the historical interpretation of 
the clause, and, in addition, a general statement as to the nature of a 
republican form. The idea seems to be entertained that a representative 
government is republican in form. Whether or not this is the only form 
that is republican, the court does not state, but that the framers had such 
a conception of the nature of a republican form, the court was then con- 
vinced, 

In the matter of In re Duncan (139 U. S., 449; also Crampton v. Za- 
briskie, 101 U. S., 601), an appeal from the State of ‘Lexas in which it 
was declared that on several grounds the laws of that State were incom- 
patible with a republican form of government, the court, speaking through 
Chief Justice Fuller, emphatically endorsed the argument of Webster in 
the controlling case of Luther v. Borden. There is also, in this case, a 
further development of the idea of the nature of republican government 
which was held, to some degree, in Minor v. Happersett: “By the Con- 
stitution, a republican form of government is guaranteed to every State 
in the Union, and the distinguishing feature of that form is the right of 
the people to choose their own officers for governmental administration, 
and pass their own laws in virtue of the legislative power reposed in rep- 
resentative bodies, whose legitimate acts may be said to be those of the 
people themselves; but, while the people are thus the source of political 
power, their governments, National and State, have been limited by writ- 
ten Constitutions, and they have themselves thereby set bonds to their 
own power, as against the sudden impulses of mere majorities.” In 
this and all other cases in which this subject has been involved, there 
is consistent opinion to the effect that the duty of guaranteeing to the 
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the bonds transferred. The court held that the repealing act was 
inoperative and void, since it was adopted at a time when the 
State government was in armed hostility to the government of the 
United States. The contract, also, between the Military Board 
and White and Chiles was without standing in law, since it was 
made in deliberate furtherance of the Confederate cause. 

The court admitted the argument that the State government 
of Texas was, at least for some purposes, a de facto government 
which could transact legal business and pass valid laws. As the 
only government in the State, it had performed the ordinary func- 
tions of administration, and its acts were, to a certain extent, 


States republican forms of government is reposed in the political power. 
In Minor v. Happersett, however, the idea is presented that the States 
must provide the government which it desires the United States to guar- 
antee. In the last case mentioned, In re Duncan, the court states that 
representative governments have been considered republican in torm. This 
idea was reiterated with enthusiasm, in 1900, when the matter came up 
in the case of Taylor and Marshall v. Beckham (178 U. S., 548). The 
entire question of republican form of government came up for review in 
the unique cases of the Pacific States Telephone and Telegraph Company 
v. Oregon and of Kiernan v. The City of Portland (223 U. S., 118, and 
Ibid., 151). The legal points involved in these cases were precisely the 
same to the extent that the judgment rendered in one sufficed for the 
other. It was claimed by the plaintiffs that the adoption of the initiative 
and referendum amendment to the State Constitution of Oregon had ren- 
dered the government of that State unrepublican in form since it had con- 
verted it from a representative government to a pure democracy. In a 
masterly opinion, Chief Justice White adopted practically in toto the 
reasoning of the court in Luther v. Borden, and declared that the en- 
forcement of the guaranty clause resided in the political department of the 
government. He asserted that an attempt on the part of the judiciary to 
decide whether changes made in a State government were republican or 
not would result in anarchy. If the political power recognized the change 
as republican, the decision was binding on the courts. As regarding the 
idea of the court assuming jurisdiction, he said, “The suggestion but re- 
sults from failing to distinguish between things which are widely different, 
that is, the legislative duty to determine the political questions involved, 
in deciding whether a State government republican in form exists, and the 
judicial power and ever-present duty whenever it becomes necessary in a 
controversy properly submitted to enforce and uphold the applicable pro- 
visions of the Constitution as to each and every exercise of government 
power.” The power of Congress, as granted by the Constitution, was care- 
fully recognized and respected. Unquestionably the legislative department 
has the ultimate and the real power of enforcing the guaranty clause. A 
State may change its government or that government may be changed from 
whatever cause and in whatever manner, and the change per se will be 
valid if Congress so decides. But the acts of the changed government and 
of Congress must conform to the provisions and restrictions of the Con- 
stitution. If unconstitutional acts are committed by virtue or result of 
the change, or by Congress in enforcing the guarantee of republican gov- 
ernment, the court can and, according to the Chief Justice, will, rectify 
them. 





30 The Southwestern Historical Quarterly 


effectual and legal. The law in this regard was considered by the 
court to be as follows: 


That acts necessary to peace and good order among citizens, such 
” o om 5] 
for example, as acts sanctioning and protecting marriages and the 
g I & s 
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domestic relations, governing the course of descents, regulating 
the conveyance and transfer of property, real and personal, and 
providing remedies for injuries to person and estate, and other 
similar acts, which would be valid if emanating from a lawful 
government, must be regarded in general as valid when proceed- 
ing from an actual, though unlawful government; and that acts 
in furtherance or support of rebellion against the United States, 
or intended to defeat the just rights of citizens, and other acts of 
like nature, must, in general, be regarded as invalid and void.*" 

> ’ = ’ 5 


Having arrived at these conclusions, the court made short work 
of the arguments of the defendants that the law creating the Mili- 
tary Board was a legal measure for the legitimate defence of the 
State, and that the contract with White and Chiles was a human- 
itarian act. The law of the State was held to be outside the con- 
stitutional rights of the States to take measures to defend them- 
selves against foreign invasion and domestic violence. The court, 
also, refused to sustain the contention that the contract was nego- 
tiated with innocent purpose, and held throughout that it was 
made in support of the cause of rebellion. It was, therefore, the 
decision of the court that the title of the State of Texas had not 
been divested by the contract entered into by the agents of the in- 
surgent State government. 

The contract being illegal, and White and Chiles being unlaw- 
ful possessors of the bonds, it was held that no one could make 
a valid purchase of them from these parties, if it was known 
that these holders had no defensible title. The doctrine had been 
laid down in the case of Murray v. Lardner** that a bona fide pur- 
chase of bonds, in fair exchange, was a lawful transaction; and 


In none of these cases is the attempt made to define exactly and_ pre- 
cisely what constitutes a republican form of government. It would seem 
that the earlier attitude was that, in some way, the representative element 
must be maintained as essential to the form. If such was the conception 
of republican government, it did not, at the time of the formation of the 
Constitution, secure an expression in that instrument. The matter, pm 
force, is left to the decision of each generation, although that decision is 
restricted by constitutional forms. 

"7 Wallace, 733. 


*2 Wallace, 118. 
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that, to be successfully challenged in court, it must be proved that 
the element of good faith was absent. The State must, there- 
fore, establish the fact that those who had purchased the bonds 
had had notice of the defective title of White and Chiles. These 
were the rules to be observed in case the bonds had been trans- 
ferred from the original owner before maturity. The contract be- 
tween the Military Board and White and Chiles had been executed 
after the bonds had matured, or, at least, had become redeemable, 
a distinction, in this case, without effect. According to the law, 
the purchasers of such bonds had no other right or title than that 
of those from whom the purchase was made.*® White and Chiles, 
having no legal title, it followed that the other holders had none. 
The court, furthermore, held that due notice had been given in 
the New York newspapers that White and Chiles were in unlaw- 
ful possession of the bonds. Those who bought bonds of them, 
therefore, had done so despite this warning. They had purchased 
them without good faith, and had no legal title. The injunction, 
therefore, was granted against the persons named in the bill. 


The Effect of Payment by the Treasury 


As to the effect produced in law by the payment of the bonds 
of some of the defendants by the United States Treasury, it was 
decided that this action “could not affect the rights of Texas as 
a State of the Union, having a government acknowledging its ob- 
ligations to the National Constitution.” The determination of the 
exact effects of the payment by the Treasury Department was left 
to a future hearing,—the matter was not cleared up in either the 
opinion of the court or in the decree. 


The Dissenting Opinions 


The decision of the court was rendered by a vote of five to 
three, the court then having eight members. With the Chief 
Justice were joined Justices Clifford, Davis, Field, and Nelson; 
and, in opposition, were Justices Grier, Miller and Swayne. 
Messrs. Swayne and Miller thought that Texas was incapable, in 
her condition then, of maintaining and prosecuting a suit in the 


Goodman v. Simonds, 20 Howard, 343. 
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Supreme Court. In addition to denying Texas the right of invok- 
ing the original jurisdiction, which would have dismissed the case, 
they thought that it was a question in which the court was bound 
by the action of the legislative department of the government. It 
is to be presumed, perhaps, that the Justices had in mind the en- 
forcement of the guaranty clause. Congress by declaring the ex- 
isting governments in the Southern States to be illegal had re- 
fused to recognize them as being established and republican in 
form. The court, according to this presumption, would be de- 
barred from admitting a suit from a government of such question- 
able standing. On the merits of the case, these Justices concurred 
with the majority of the court. Mr. Justice Grier, however, ob- 
jected to the decision on all the points raised. His dissenting 
opinion is a very interesting and spirited document. 

To the question: Is Texas one of these United States? he 
answered a decided negative. “This is to be decided,” he said, 
“as a political fact, not as a legal fiction. This court is bound to 
know and notice the public history of the nation.” He main- 
tained that after considering the history of Texas during the time 
intervening between the attempt at secession and the filing of the 
suit, he failed to discover, at any part of that period, the at- 
tributes of Statehood. The common sense view, he maintained, 
was outlined in the case of Hepburn & Dundass v. Ellxey by Chief 
Justice Marshall, and he claimed that the test supplied in that 
opinion for the ascertainment of the nature of a political com- 
munity in the American Union was applicable to this case. When 
Marshall’s definition was applied to the facts of Texas history, it 
proved definitely that that commonwealth was not a State in the 
Union, since there were no represeutatives in Congress accredited 
to her, and since the pretended State had not participated in the 
last election of president. Instead, she was governed as a con- 
quered province by military power. The legislative power, fur- 
thermore, had declared that Texas was a “rebel State” without 
legal and republican government. What was the difference, he 
inquired, between her status and that of the territories or the 
Indian tribes. In the absence of organized rebellion, they were 
essentially alike in the fact that they were similarly governed, 
and in that justice was administered by the United States courts. 
The fact that the federal courts were in operation was no test of 
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the existence of the State. “Dacotah is no State,” he said, and 
yet the United States courts administer justice there. 

He argued that as a fact Texas was not polttically in the Union. 
In summing up his opinion, he said, 


I do not consider myself bound to express an opinion judicially 
as to the constitutional right of Texas to exercise the rights and 
privileges of a State of this Union, or of the power of Congress 
to govern her as a conquered province, to subject her to military 
domination, and keep her in pupilage. I can only submit to the 
fact as decided by the political position of the government; and I 
am not disposed to join in any essay to prove Texas a State in the 
Union when Congress have decided that she is not. It is a ques- 
tion of fact, I repeat, and of fact only. Politically, Texas is not 
a State in this Union. Whether rightfully out of it or not is a 
question not before the court. 


Justice Grier, therefore, in strict logic and with judicial consist- 
ency, refused to join in the attempt to harmonize the Congres- 
sional plan with the public law. 

Whether, conceding the continued existence of the State, she 
had the right to repudiate her contracts, he considered irrelevant 
to the present case. The payment of the bonds by the United 
States would have assisted the agents of the rebellion. “It is a 
matter of utter insignificance to the government of the United 
States to whom she makes the payment of these bonds. They are 
payable to the bearer.” On this point, the justice was at variance 
with all his brothers of the court and with the policy of the United 
States government. It had become a well established principle 
that acts done in assistance of the insurrection against the United 
States were void, and that property dedicated to such purposes was 
liable to seizure and confiscation. The dissenting Justice was, 
perhaps, on stronger ground, when he said, in defense of the main 
contention : 


Having relied on one fiction, namely, that she is a State in the 
Union, she now relies upon a second one, which she wishes this 
court to adopt, that she is not a State at all during the five 
years that she was in rebellion. She now sets up the plea of in- 
sanity, and asks the court to treat all her acts made during the 
disease as void. 


On the contrary, he claimed that the act of secession was the 
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sovereign act of a sovereign State; that the government of the 
State during the period when the question of the right to secede 
was being decided by war was as much the government of the 
State as that State had had before the crisis; and that the war, 
while deciding the question of secession, had not decided that the 
State could repudiate contracts made with her own citizens for 
food, clothing, and medicines. This was a contest between Texas 
and her own citizens, and, in case there had been fraud or illegal 
practice, the State had recourse to her own courts. But her rep- 
resentatives should not set up a plea of illegality on the part of 
the de facto government which made the contract. 


The same “organized political body,” exercising the sovereign 
power of the State, which required the indorsement of these bonds 
by the governor, also passed the laws authorizing the disposal of 
them without such indorsement. She cannot, like the chameleon, 
assume the color of the object to which she adheres, and ask this 
court to involve itself in the contradictory positions, that she is 
a State in the Union and never out of it, and yet not a State at 
all for four years, during which she acted and claims to be “an 
organized political body,” exercising all the powers and functions 
of an independent sovereign State. Whether a State de facto or 
de jure she is estopped in denying her own identity in disputes 
with her own citizens. 


The Justice refused to follow the court in declaring that for some 
purposes the de facto government of Texas was legal and its acts 
valid, and, for other purposes, illegal and void. 

In the case of Hardenberg, he insisted that the purchase of the 
bonds was bona fide and for a full consideration. He said that 
the argument of the court, in granting a judgment in favor of 
Texas, was as follows: 


these bonds, though payable to the bearer, are redeemable four- 
teen years from date. The government has exercised her privilege 
of paying the interest for a term without redeeming the principal, 
which gives an additional value to the bonds. Hrgo, the bonds 
are dishonored. Hrgo, the former owner has a right to resume 
the possession of them, and reclaim them from a bona fide owner 
by a decree of a court of equity. 


Aside from the fact that the Justice here held his brethren up 
to rather severe ridicule, the statement was unimportant, since it 
did not reveal a full comprehension of the issues involved. On 
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this point, however, as on the others, he opposed to the decree of 
the court this epigrammatic statement, 


A court of chancery is said to be a court of conscience; and how- 
ever astute may be the argument introduced to defend this decree, 
I can say only that neither my reason nor my conscience can give 
assent to it. 


The Decree 


The decree, after some preliminary and formal considerations, 
declared the contract between the Military Board and White and 
Chiles, made January 12, 1865, to be null, void, and of no effect; 
and ordered 


that the said White and Chiles, and their agents and attorneys, 
and all others claiming to act in their behalf, be perpetually en- 
joined from asserting any right or claim under the same; and 
that the complainant is entitled to recover and receive the bonds 
and coupons mentioned in the said contract, as having been trans- 
ferred or sold to the said White and Chiles, which at the several 
times of service of process in this suit were in the possession or 
control of the defendants respectively, and any proceeds thereof 
which have come into such possession or control with notice of 
the equity of the complainant.*° 


It was ordered more specifically that the defendants were en- 
joined from setting up any claim to the bonds mentioned as havy- 
ing been actually transferred by the Military Board, that is, to the 
135 bonds transferred to White and Chiles, or to the seventy-six 
bonds in the hands of Droege & Company, of Manchester, Eng- 
land. Such of these bonds as were then in the possession of the 
defendants were declared the rightful property of the State of 
Texas, and the holders were ordered to restore them. In pursu- 
ance of this decree, the court decided upon the number of bonds 
the various defendants were accountable for— 

Birch, Murray & Company, 8;*! George W. Stewart, 4; Birch, 
Murray & Company, 4;*? John A. Hardenberg, 34. 

The effect of the redemption of certain bonds by the United 


“25 Texas (Sup.) Reports, 618. The preceding paragraph of the decree 
decided the matter of the authority of the prosecuting attorneys. 

“These were the eight bonds on deposit in the United States Treasury. 

“These bonds and those of Hardenberg had been “redeemed” by the 
Treasury. 
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States Treasury was reserved by the court for later decision. In 
order to facilitate a rapid settlement of the various interests in- 
volved, and, as yet undecided, the court promised to entertain re- 
quests for advice and direction from either or both sides.** 


“The decree is to be found in an abridged form in the Supreme Court 
report of the case, 7 Wallace, 741. In its full form, it is reproduced in 
Paschal’s Texas (Supp.) Reports, 25, pp. 617-620. 





| 
| 
14 











Harris County, 1822-1845 


or 


HARRIS COUNTY, 1822-184: 
ADELE B. LOOSCAN 
IV. Tue BEGINNINGS oF HovUsTON 


The town site of Harrisburg at the junction of Buffalo and 
Bray’s Bayous offers so pleasing a view, its facilities for naviga- 
tion and drainage are so superior, by comparison, that the ques- 
tion is often asked, why the chief city of the county was not built 
there instead of at Houston. The following statement tells briefly 
the chief causes for the establishment of a city at a point which 
offered no natural advantages, and whose successful upbuilding 
was long regarded as extremely problematical. 

Notwithstanding the litigation over the estate of John R. Har- 
ris, still pending in the courts when the revolution broke out, the 
town of Harrisburg was flourishing at that time. The additional 
prominence given to it by the Provisional Government of the Re- 
public of Texas in making it the seat of government, for a few 
weeks before the battle of San Jacinto, contributed to its destruc- 
tion. Santa Anna, foiled in his attempt to capture the Texas 
cabinet, who had their headquarters at the home of Mrs. Jane 
Harris, avenged himself upon the town by setting fire to every 
house, whose owners had fled when the Government, thanks to a 
timely warning retreated to New Washington.* 

The destruction of Harrisburg was so complete and the prob- 
ability of a final settlement of the lawsuit which involved the 
title to its land so remote, that the idea of founding a new town 
in its vicinity on Buffalo Bayou immediately took form in the 
minds of two enterprising New Yorkers, Augustus C. and John 
K. Allen, who had been living for several vears at Nacogdoches. 
They lost no time in taking steps toward the purchase of a tract 
of land on the Bayou, five miles north of Harrisburg, where they 
laid off a town and called it Houston, in honor of the victorious 

‘The only house spared by the Mexicans stood on the edge of the prairie 
about one-eighth of a mile south of the present intersection of the Gal- 
veston, Harrisburg & San Antonio Railroad track with that of the Gal- 
veston, Houston & Henderson. It was known to the old settlers as the 
“Farmer house,” and to its friendly shelter Mrs. Jane Harris repaired, 


when, returning after the battle of San Jacinto, she found here the only 
vestige of the lately thriving town. 
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General. News of the projected town spread rapidly, many peo- 
ple were homeless, and they flocked thither, especially from Bra- 
zoria and Harris Counties. In fact, it became a town of tents 
and clapboards before the Allens had purchased the land.* It 
was located on an original grant from Mexico to John Austin, 
dated July 20, 1824, and was inherited by his widow, Elizabeth E. 
Austin, who became the wife of T. F. L. Parrott. “In August, 
1836, Messrs. A. C. and J. K. Allen bought of Mrs. T. F. L. Par- 
rott the south half of the lower of the two leagues granted to 
John Austin, near the head of tide water on Buffalo Bayou. The 
deed is dated August 26, 1836, the consideration expressed, five 
thousand dollars. It declares, after the peculiar manner of the 
deeds of that day, ‘that the above price is the just value, and 
should it be hereafter worth more, she makes a donation of the 
excess to the purchases be it more or less.’ It was recorded in 
Harrisburg County record of deeds, November 8, 1837.”° The 
deed on record from the Mexican Government to John Austin 
(1824) mentions the occupancy of a part of the league by George 
Robinson, another first settler, of whom little is known. 

By the time the first congress of the Republic assembled at 
Columbia, in October, 1836, the Allens were prepared to offer 
sufficient inducements to the government, not only to secure for 
the new town the title of capital of the Republic, but also to make 
it the county seat of Harrisburg, afterwards Harris, County. 

The first map of Houston seems to have been made by G. and 
T. H. Borden, and was used for advertising the new city. It was 
announced in the Telegraph and Texas Register of November 19, 
1836, that it could be seen in the Senate chamber at Columbia. 
A lithograph copy of it, which was the property of Robert Wilson, 
is made a part of this history, and the newspaper clipping at- 
tached and forming a part of it shows that advertising methods 
were, at that date, fully up to the present standard of the most 
enterprising real estate agents.‘ 


*See “Reminiscences of Mrs. Dilue Harris,” THe QuaRTERLY, IV, 182. 

’Burke’s Texas Almanac for 1879, p. 83. 

‘This advertisement formed a part of the first map of the city of Houston: 
THE CITY OF HOUSTON. 


“Situated at the head of navigation on the West bank of the Buffalo 
Bayou, is now for the first time brought to public notice, because, until 
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The first session of the congress of Texas, having adjourned on 
December, 1836, met at the newly laid out city of Houston, on 
May 5, 1837. All roads now led to Houston. Frame buildings 
sprang up almost by magic, and in an incredibly short time 
numerous stores, hotels, boarding houses, and saloons gave evi- 
dence that the town had come to stay. Among the first needs 
were a court-house and jail, and a block of ground had been set 
aside by the Allens tc serve these purposes. The contract for 
building a two story frame court-house and a log jail was awarded 
to Dr. Maurice L. Birdsall and work upon both buildings was in- 
dustriously carried on, but many obstacles were encountered, and 
the court-house had not been completed when the first term of 
court was held, in March, 1837. In fact it was scarcely more 
than begun. so the branches of some pine trees which had been 
cut down served as an assembly room for the first grand jury. 


now, the proprietors were not ready to offer it to the public, with the 
advantages of capital and improvements. 

“The City of Houston is located at a point on the river which must 
ever command the trade of the largest and richest portion of Texas. By 
reference to the map, it will be seen that the trade of San Jacinto, Spring 
Creek, New Kentucky and the Brazos, above and below Fort Bend, must 
necessarily come to this place, and will at this time warrant the employ- 
ment of at least One Million Dollars of capital, and when the rich lands 
of this country shall be settled, a trade will flow to it, making it beyond 
doubt, the great interior commercial emporium of Texas. 

“The City of Houston is distant 15 miles from the Brazos river: 30 
miles a little north of East from San Fillipe; 60 miles from Washington; 
40 miles from Lake Creek; 30 miles Southwest from New Kentucky, and 
15 miles by water and 8 or 10 by land from Harrisburg. Tide water runs 
to this place and the lowest depth of water is about six feet. Vessels 
from New Orleans or New York can sail without obstacle to this place, 
and steamboats of the largest class can run down to Galveston Island in 
8 or 10 hours, in all seasons of the year. It is but a few hours sail down 
the bay, where one may take an excursion of pleasure and enjoy the 
luxuries of fish, fowl, oysters and sea bathing. Galveston Harbor being 
the only one in which vessels drawing a large draft of water can navi- 
gate, must necessarily render the Island the great naval and commercial 
depot of the country, 

“The City of Houston must be the place where arms, ammunition and 
provisions for the government will be stored, because, situated in the very 
heart of the country, it combines security and the means of easy dis- 
tribution, and a national armory will no doubt very soon be established 
at this point. 

“There is no place in Texas more healthy, having an abundance of 
excellent spring water, and enjoying the sea breeze in all its freshness. 
No place in Texas possesses so many advantages for building, having 
Pine, Ash, Cedar and Oak in inexhaustible quantities; also the tall and 
beautiful Magnolia grows in abundance. In the vicinity are fine quarries 
of stone. 

“Nature appears to have designated this place for the future seat of 
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The City of Houston was originally laid off entirely on the 
South side of Buffalo Bayou, near its junction with White Oak. 
As shown by the first map, a space averaging one hundred feet in 
width along the Bayou bank was designated Water Street. The 
streets running from Northwest to Southeast were as nearly par- 
allel with the banks of the stream as its sinuous course would per- 
mit, and were named respectively, Commerce, Franklin, Congress, 
Preston and Prairie; bisecting streets were named Brazos, Smith, 
Louisiana, Milam, Travis, Main, Fannin, San Jacinto, Carolina, 
Austin and Lamar. These completed the limits of the City on 
the date its projectors and owners obtained the votes of Congress 
necessary to make it the temporary seat of government. 

These first street names show that the city had its birth just 
after the struggle for independence, and that its founders were 
neither unmindful of the sacrifice of life within the bounds of 
Texas, nor of the noble spirits in the States, who, with counsel 
and money aided the cause and contributed to its success. Their 
names were household words. Every body knew that Senator W. 
C. Preston of South Carolina was one of the best friends Texas 
had, and it was fitting that not only his own name, but that of his 
State, should be commemorated, in the capital of the Republic. 

A later map bore the name of Alcée La Branche, Chargé d’ 
affaires from the United States. He was very popular, and the 
street that had first been called Lamar was changed to La Branche, 
and is so called today. As the influence cf Lamar was thrown in 


Government. It is handsome and beautifully elevated, salubrious and 
well watered, and now in the very heart or center of population, and will 
be so for a length of time to come. It combines two important advan- 
tages: a communication with the coast and foreign countries, and with 
the different portions of the Republic. As the country shall improve rail- 
roads will become in use, and will be extended from this point to the 
Brazos, and up the same, also from this up to the head waters of San 
Jacinto, embracing that rich country, and in a few years the whole trade 
of the upper Brazos will make its way into Galveston Bay through this 
channel. 

“Preparations are now making to erect a water Saw Mill, and a large 
Public House for accommodation, will soon be opened. Steamboats now 
run in this river, and will in a short time commence running regularly 
to the Island. The proprietors offer the lots for sale on moderate terms 
to those who desire to improve them, and invite the public to examine 
for themselves. 


“A. C, Allen for A. C. Allen and J. K. Allen.” 
“N. B. Since the above has been in press we have learned that Houston 
has become the seat of Government.” 
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favor of the location of the capital at Austin, it is well known 
that he was not a favorite in the city of Houston. However, as 
the city grew, his name was again placed on its enlarged map, to 
designate one of its chief streets. Joseph Tucker Crawford, who 
visited Texas in 1837 to report on the condition of the country for 
Great Britain,> was popular with the citizens of Houston, and 
the second map of the town shows his name on one of the streets. 

It was evidently the first intention to locate the government 
buildings on the block marked “Congress Square” and the ad- 
joining unmarked block, shown on the map as lying between Con- 
gress and Prairie streets, and bounded on one side by Travis and 
on the other by Milam. Besides the Borden map there were others 
made and used by the Allens in disposing of the townsite, and 
several different plans seem to have been devised for the location 
of the Capitoi building, which were not adopted. The National 
Building was to occupy the center of four city blocks, and the 
broad avenue leading to it was Capitol Avenue. Circumstances, of 
whose detail we have no record, determined upon another location 
for the Capitol. 

Governor F. R. Lubbock, in his memoir, Six Decades in Texas, 
says, 
The Allens had undertaken to provide a capitol building for 
Houston, but fearing they might not have it ready for the meet- 
ing of congress on the first of May, erected on Main Street a one 
story building covering the front of an entire block. At one 
corner of the block a large room was constructed for the Senate, 
and on the other corner a larger one for the House of Representa- 
tives, and the space between partitioned off into rooms for the 
department offices. Col. Thos. W. Ward was the Capitol Con- 
tractor under the Allens. 


This crude substitute for the capitol building was soon super- 
seded by a two story structure covering about two and one-half 
lots on the northwest corner of Main Street and Texas Avenue, 
which was built for the Allens by Thomas W. Ward, of lumber 
brought from Maine. The Republic of Texas paid a yearly rental 
of $5000, beginning the twenty-fifth day of September, 1837.° 


5See THE QUARTERLY, XV, 202 ff. 

*After the removal of the capital to Austin in 1839, this building was 
converted into a hotel and was long known as the “Old Capitol.” Several 
pictures of the building made while it served this purpose have been pre- 
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The presence of State officials, of ministers and other repre- 
sentatives from foreign countries invested the place with an im- 
portance out of harmony with its general character and primitive 
environment. 

The need for a supply of drinking water for the large number 
of people who frequented the capital was keenly felt. One of the 
first acts of Congress, approved December 18, 1837, authorized 
F. R. Lubbock to procure cisterns for the use of the capitol build- 
ing, to contain 10,000 gallons. On December 15, 1838, a meet- 
ing of citizens was held to organize the Houston Water Works 
Company, Beauchamps Springs on White Oak Bayou to furnish 
the supply. The water of these Springs, about two miles distant, 
was considered pure, and as the wooden tanks, attached to the 
dwellings and other houses, did not hold sufficient rain water, this 
water was sold by the gallon and carted about town. The Water 
Works Company, so far as records show, did not progress farther 
than the meeting, and the election of Wm. Lawrence as Chairman 
and A. F. Woodward, Secretary. It was more than forty years 
after this date that a waterworks company became a real factor 
among Houston enterprises. 

In the founding of the city much stress had been laid upon 
its being at the head of navigation, and its citizens from the be- 
ginning strove faithfully to make this true. They fully realized 
that it would require great efforts, and the ball then set in motion 
has not ceased to roll with increasing momentum up to the present 
time. Harrisburg had heretofore been regarded as the head of 
navigation on Buffalo Bayou, and it required a great deal of labor 
and time, expended in cutting away logs, brush and trees, before a 
yawl boat could be rowed up to Houston. Four days were con- 
sumed in its passage from Harrisburg to that city. On January 
26, 1837, the first steamboat, called the Zawra, Thomas Granger, 


served; it remained practically unchanged for many years, except for 
additions at the back. In 1882 the wooden structure was entirely demol- 
ished and A. Groesbeck erected on its site a handsome brick hostelry, and 
named it the “New Capitol Hotel.” This eventually passed into the hands 
of Wm. M. Rice, and as part of the property bequeathed by him to the 
Rice Institute, was, through its Board of Managers, replaced by a splendid 
building, eighteen stories high, called the “Rice Hotel.” Thus did the 
best known landmark of Houston lose its historic title, and receive in its 
stead that of an old citizen, who laid the foundation of his fortune in the 
first years of its settlement. 
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Captain, landed at Houston, and on April 21, of the same year, 
the first sailing vessel, the Rolla, arrived, just in time for many 
of the passengers to attend there, the first anniversary ball of the 
battle of San Jacinto. Navigation between Harrisburg and Hous- 
ton was always extremely difficult, and on that account many 
people believed that it would be impossible to build a town at 
Houston. 

As early as May, 1839, The Morning Star mentions the names 
of the committee which had been appointed to make improve- 
ments in Buffalo Bayou.—J. D. Andrews, President; William M. 
Bronaugh, Secretary; Henry Kesler, William Pierpont, William 
M. Cook and George Allen, committee. It is probable that the 
work consisted mostly in cutting away the branches and dense 
foliage of magnolia and other trees which overhung the stream. 

The first two years in the life of Houston were marked by great 
activity in the organization of societies of various kinds. There 
were grave minds among the first settlers, as evidenced by the ex- 
istence of a Philosophical Society before the close of the first 
year. The original constitution of this society was in the posses- 
sion of Mrs. Jane Gray, widow of Judge Peter W. Gray, and was 
read by her at the celebration of Texas Independence Day held 
at my home, March 2, 1892. Unfortunately this interesting docu- 
ment, embracing also the names of the first members, was soon 
afterwards lost or misplaced by its owner.’ 

As in most early settlements of the South and West, the love 
of horses and horse racing held sway in Harris County. Old set- 
tlers have told that meetings in neighborhoods for this sport would 
hold for several days; there would be races by day and dances by 
night. While the aspiring new city had a Philosophical Society 
in its first year, the desire of the sporting citizens for a regularly 
organized society for the proper conduct of “the races” was re- 
corded in the next. On October 31, 1838, the Jockey Club came 
into existence, and for many years the newspapers containing 
notices of the races under its management formed a feature of 
interest as absorbing to the community as are the records of base 
ball today. 


"In the Houston Post of March 3, 1893, Mrs. A. H. Mohl’s report of the 
celebration mentioned, gives the names of some members of the Philo- 


sophical Society. 
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Histories of the churches of Houston show that several con- 
gregations of different denominations were formed in 1838. A 
tablet on the inside of the front wall of Christ Church (Episco- 
pal), corner of Texas Avenue and Fannin Street bears this let- 
tering: ; 

“In memory of the First Vestry of Christ Church, elected April 
1, 1835. Wm. F. Gray. Senior Warden; E. 8S. Perkins, Junior 
Warden: D. W. C. Harris, Clerk. 

VESTRY MEN 

Geo. Allen, Memucan Hunt, Todd Robinson, John D. Andrews, 
Charles Kessler, James Webb, John Birdsall, Wm. Pierpont, A. 
F. Woodward.” 

While Chaplain of the Senate 1837-1838, Rev. Littleton Fowler 
(Methodist) preached for the citizens, and obtained from A. C. 
Allen a deed to half a block of ground on Texas Avenue, on which 
was afterward built the first Methodist Church, called Shearn 
Church, in honor of Charles Shearn, a prominent citizen and lead- 
ing member. 

Rev. W. Y. Allen of the Presbyterian Church arrived at Hous- 
ton on March 31, 1838, and bore an important part in building 
up a Presbyterian congregation, and in organizing a Sunday School 
and Bible Society. Newspaper records show that the Bible Society 
had among its officers citizens occupying high positions in the 
State and County. 

The members of the Baptist Church held regular meetings, and 
had advanced so far, on August 25, 1838, as to procure a bell, 
which, it was announced, would ring at the proper time for as- 
sembling. 

The Roman Catholics were ministered to by two Missionary 
priests, Father Timon and Father Odin, who were sent out from 
the Lazarus House of St. Louis, Missouri. 

The religious services of the Protestant denominations were held 
for several years, sometimes in the Senate chamber and often in 
the court-house. 

The first temperance society of which there is any record in 
Texas was organized at the capitol on February 20, 1839. Speeches 
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were made by many prominent citizens, and General Houston made 
a strong argument in favor of temperance. 

Meantime the carpenters, whose services were in great demand, 
united, and established a bill of prices for work; they organized as 
“Master Carpenters,” in February of the same year, and their ex- 
ample was soon followed by the printers, who formed the Texas 
Typographicai Association. 

Beside these evidences of progressive organization, which sig- 
nalized the momentous year of 1839, Houston could boast of a 
Fire Company and Fire Engine No. 1; a Board of Health, and a 
corps of City Hospital Surgeons; merchants, who advertised to 
have constantly on hand a supply of ice (although it was brought 
by sailing vessels form New England), and others who had schoon- 
ers ready to carry passengers or freight from Houston to New 
York. There was “A Young Men’s Suciety” which met in the 
Senate chamber, and debated such questions as, “Ought duelling 
to be punished as a Capital Crime?’* ‘There was a dancing and 
waltzing acamedy, where the latest dances from New York were 
taught, a fancy bakery on Main Street, where fine cakes were 
made and sold. Select military balls were given on the anniver- 
sary of the battle of San Jacinto, when only the officers of the 
army and navy, their families, with others specially invited, were 
allowed to be present. Public dinners, given to distinguished visit- 
ers, whom business or curiosity called to the capital, were marked 
by after dinner speeches of rhetorical merit worthy to rival those 
on similar occasions in older and more pretentious cities. 

The cause of education was represented by several private 
schools, but was chiefly centered in the “Houston City School,” 
conducted on broad lines, which made it virtually open to rich 
and poor. A tuition fee of three dollars per month was charged, 
but the children of parents unable to pay this amount were ad- 
mitted free. The course of study embraced all branches taught in 
first class academies, and its business affairs were under the man- 
agement of a school committee. 

There was, however, one serious drawback to improvement, and 
the increase of population in Houston, which was lightly touched 
upon by the newspapers of that day, and which limited knowledge 


‘The Morning Star, June 4, 1839. 
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of sanitary laws rendered the people powerless to prevent, namely : 
the almost yearly prevalence of yellow fever. This dread disease, 
in some years, literally decimated the population, and accounts in 
large measure for the slow growth of the city at this period, and 
for many years afterward. ‘There were no professional, or trained 
nurses, and kind hearted residents forgot all selfish interests, 
turned their homes into hospitals for afflicted friends, and, in 
many cases for strangers, and devoted themselves to the needs of 
the sick. Detai!s of countless instances of Christian devotion, well 
known to old citizens, would fill volumes illustrating the large 
hearted character of Houston’s first settlers. The very name 
“vellow fever” carried the suggestion of mortality, and was not 
used by the press, when it could be avoided, and never until the 
disease was known to be raging with great virulence. The fall 
of 1839 witnessed a very fatal epidemic of this plague. 

Houston had made steady advances during its two years as 
capital of the Republic. When this honor, the source of its dis- 
tinction, and in large measure of its prosperity, was withdrawn, 
a cloud of glcom gathered and spread. Congress, in 1839, decreed 
that Austin should henceforth be the capital. After this law went 
into effect, and the removal of the archives took place, Houston 
had the air of a deserted town. A census, taken a short time be- 
fore, stated that the resident population was 2073,—males 1620, 
females 453—amount of property assessed $2,405,865. The pros- 
perity then existing was shown by the fact that there were two 
theatres, several hotels and boarding houses, to say nothing of 
business houses, and five steamboats were plying regularly between 
Houston and Galveston. It was the largest town in Texas, and its 
citizens were of a character to overcome obstacles. However, dur- 
ing the period of depression following the removal of the capital, 
some of them, recognizing the superior natural advantage of Har- 
risburg (viz: good navigation), removed thither. The lawsuit 
which had been pending between the Harrises and Wilsons had 
been settled by compromise, and the property owners felt that, if 
a railroad could be built to the Brazos, the facilities for shipping 
at Harrisburg would at once build up the town. Several leading 
families devoted themselves to this enterprise, and moved from 
Houston to Harrisburg. A sharp rivalry sprang up between the 
towns, which were only five miles apart in a straight line, though 
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the many curvings of the Bayou more than doubled the distance 
by water. The idea of railroad transportation from the head of 
navigation to the rich cotton lands of the Brazos opened a vista of 
future prosperity, and resulted in the initial railway enterprise of 
Texas, the Harrisburg and Brazos Railroad, which was projected 
in 1839, and actually begun early in 1840. A contract for rail- 
road ties was entered into between A. Briscoe, proprietor of the 
railroad, and Maurice L. Birdsall, on the 28th day of of February, 
1840. One of the provisions of the contract shows the unsettled 
state of the country. It was expressly stated “that, should the 
country be invaded by a foreign foe, from the time that said foe 
shall enter the limits of the Republic till they shall depart be- 
yond said limits, all obligations of either party by this contract 
shall be suspended, and shall commence again on the departure of 
said enemy.” Attached to the contract are receipts issued to Ely 
and Ager, subcontractors at different times, in amounts of one 
hundred and fifty dollars each, cash payment, in Texas promissory 
notes. Some of the receipts are dated May 8, 1840. A consider- 
able number of the ties contracted for were delivered along the 
graded road-bed, which extended for about two miles out from 
Harrisburg, toward the Brazos River. The grades were still to be 
seen within the memory of the writer. Handsome certificates of 
stock were printed, and are in my possession, relics of the first 
railroad enterprise in Texas. 

A paper marked, “California Railroad” in the papers of A. 
Briscoe, offers a complete plan for the building of a railroad to 
San Diego on the Pacific Coast. The line proposed, was to go by 


*Birdsall agreed “to take from the woods and deliver within thirty feet 
of the line of said railroad three thousand pieces of post oak or cedar 
timber, in a sound state, seven feet in length, clear of the chip or kerf, 
and from eight to twelve inches in diameter, hewn straight on one side, 
and that said timber shall be deposited five sticks or pieces to every 
twenty-five feet of the road; also that five hundred pieces shall be delivered 
within one month from the first day of March of the current year, and 
that the remaining twenty-five hundred shall be delivered within four 
months thereafter, at the discretion of the said Birdsall.” Birdsall was 
to receive payment of fifty cents lawful money or its equivalent in prom- 
issory notes of the government, for each piece of timber so delivered. 
Among other provisions of the contract, was one that Birdsall should 
receive certificates of railroad stock for any balance due him after the 
payment of all expense incurred by him had been met. Certificates of 
stock were to be issued when the road should be vested in a chartered 
company, or when it should be completed to the Brazos timber. 
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the way of Richmond, to Prairieville, Fayetteville, through Rock 
Island, through Washington County to Austin; thence to El Paso, 
by the most direct route. The practicability of this route was 
largely based upon a report made by Major Neighbors, and other 
immigrants. It was also urged as possessing advantages over any 
other, because work could be carried on at all seasons of the year, 
not having to lie by for snow and cold weather. 

The plans for selling town lots as the road progressed was one 
of the schemes for raising revenue. And but for the unsettled 
condition of the country due to threatened invasion, this initial 
railroad to the Pacific might have taken permanent form.’® This 
vision became a reality with the completion of the Southern 
Pacific in 1883. 

But, those citizens of Houston who had invested all their for- 
tunes, however small, in the future of that place, determined also 
to have a railroad to the cotton fields. As early as April 25, 
1839, The Houston and Brazos railroad, with A. C. Allen as presi- 
dent of the company, appeared from time to time in the adver- 
tising columns of the Morning Star. It was designed to run via 
Brazos City to Austin, and notices over the signature of James 8. 


“The Morning Star, Friday, March 20, 1840, contains a report of the 
surveyor of this pioneer railroad, also the report of a committee that had 
been appointed to select the route. The report is signed by Stephen Rich- 
ardson and Wm. P. Harris, committee, and by A. Briscoe, Trustee for 
Jacob Rothans, Engineer, Harrisburg, March 18, 1840, with the request 
that, the “Galveston Civilian and Richmond Telescope will copy and for- 
ward account.” 

About one year afterwards the same parties were operating under the 
charter of the Harrisburg Railroad and Trading Company. Its Board of 
Directors was A. Hodge, Stephen Richardson, Andrew Briscoe, Robert Wil- 
son and D. W. C. Harris. They organized by electing A. Briscoe Presi- 
dent pro tem., Lewis B. Harris, Secretary pro tem., and John P. Borden, 
Treasurer pro tem. Subscription books were opened at Harrisburg by 
Stephen Richardson and D. W. C. Harris, at Galveston by John S. Sydnor 
and A, M. Jackson, and at Fort Bend by John P. Borden and James B. 
Miller. 

The failure of the first attempt at railroad building did not dishearten 
the people of Harrisburg, and after annexation gave assurance of the 
safety of investments in Texas, largely through the efforts of General 
Sidney Sherman, one of its citizens, they began to enlist the interest of 
Boston capitalists. By thig means the first railroad built in the State, 
The Buffalo Bayou, Brazos, and Colorado Railroad, was chartered Feb- 
ruary 19, 1850, and the company organized June 1, 1850. Construction 
went forward steadily and in a few years cotton was transported by rail 
from the Brazos plantations to the wharf at Harrisburg—forming a large 
part of Texas commerce. For a more extended account of this railroad 
see THE QUARTERLY, VII, 279. 
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McGahey, who had contracted to grade ten miles of road, were 
inserted occasionally in the papers, up to April, 1842. Whether 
any work was actually done on this road is not known. 

The city of Galveston having been incorporated, February 5, 
1840, an act requiring the postmaster general to contract for hav- 
ing the mail carried twice a week between Houston and Galves- 
ton, was passed by the third Congress and approved by President 
Lamar on the same date, February 5, 1840. Soon after this, reg- 
ular mail packets began running between Houston and Galveston ; 
the appointed hour for leaving Houston was 10 a. m. The boat 
was expected to spend one day of twenty-four hours in going, and 
the next in returning. The steamboat Albert Gallatin, Captain 
Sterrett, and the Dayton, Captain S. B. Eves, were among those 
early packets, which greatly promoted the business interests, and 
the comfort of the traveling public. They afforded the quickest 
means of transportation; yet, the shallow waters on Redfish and 
Clopper’s Bars obstructed navigation in the bay, so that, during 
the prevalence of northers, boats were often obliged to await a 
change in the weather, to avoid being stranded for many days on 
these bars. 

Weekly mails had been received by carrier from Austin since soon 
after the establishment of the seat of government there; western 
mails via Richmond, Columbia, Brazoria, Columbus, Matagorda, 
ete., eastern, via Montgomery, Washington, Nacogdoches, San 
Augustine and Red River County; those to the United States and 
Europe were via Galveston by steam packets, according to the days 
of their arrival and departure. It was occasionally noted in the 
Houston press at this time that, “nearly a month had elapsed 
since the receipt of mail from the United States,” and many let- 
ters and important documents were conveyed by private hands or 
special messengers. 

A few spasmodic efforts were made to induce immigration. One 
of these, by which the property holders of Harrisburg again sought 
to build up their town and its environs was by the introduction of 
a French colony under the auspices of Snider de Pellegrini."' He 

“Papers of the Harrisburg Town Company record that, on July 23, 1842, 
in the city of Galveston an agreement was entered into between “M. Snider 
Pellegrini, Knight of the Great Cross of the Order of Jerusalem, Director 


of a society of Colonization established in France, and of which the central 
office is in Paris, and residing now at Galveston, Texas, on the one part, 
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agreed to bring in French immigrants, establish a large bank, 
warehouse, and store, import merchandise from France, and set- 
tle the town and adjoining lands with thrifty Frenchmen. The 
scheme promised well. The laws of Texas allowed free importa- 
tion of French wines, ete. Pellegrini built an immense ware- 
house at Harrisburg. In it he gave a grand ball, at which choice 
wines and costly French confections were served. Preparations 
were made for furnishing the immigrants with lands, on which 
to establish vineyards, as in France. But immigrants did not 
come in large numbers, and most of those who availed themselves 
of Pellegrini’s inducements fell victims to malarial and other 
climatic diseases. They were unaccustomed to the hardships of 
primitive. modes of life, and the brilliant enterprise having re- 
sulted in failure, its originator was denominated “a mad castle 
builder.” 


and Mr. Wm. P. Harris, one of the principal proprietors of the town of 
Harrisburg, Harris County, and residing on his farm, Harris County, 
Texas, on the other part for himself and in the name of the other pro- 
prietors of the town of Harrisburg.” 

The agreement is written in both French and English; its terms are 
very liberal towards Pellegrini, ceding to him certain blocks of lots, and 
lands, the free use of timber on other lands, and all the bricks then in 
the brick kiln at Harrisburg. It further provides that, “the exclusive 
right and privilege of banking which the proprietors of the Town of Har- 
risburg may have either as a corporation or in virtue of their charter for 
the Harrisburg Railroad and Trading Company shall be given to Pelle- 
grini. One third of all the advantages which may hereafter accrue by 
virtue of said charter shall accrue to the said Pellegrini.” 

“It is also agreed that two leagues of land shall be reserved in the 
vicinity of Harrisburg during five years, to be sold in lots to emigrants 
at an average of five dollars per acre, and a commission of ten per centum 
shall be paid to Mr. Pellegrini for such sales.” 

Pellegrini on the other hand obligated himself “to establish at Harris- 
burg, there to remain at least five years from the date of this instrument, 
his principal commercial House, and his principal office for the issue, cir- 
culation, and redemption of his paper money. To secure the redemption 
of which he shall have one third of the amount of circulation in specie 
and an agency in New Orleans. The said Commercial House shall, after 
the expiration of four months employ a capital of at least fifty thousand 
dollars.” 

Pellegrini agreed “to direct to Harrisburg the greater part of the emi- 
grants which the Society of which he is the Director shall send to Texas.” 
The last clause of the document stated that, “It is agreed that if any 
alteration shall be deemed important to the general interest to alter the 
present plan of the town of Harrisburg it shall be effected according to 
the wishes of Mr. Pellegrini, and among said alterations a water street 
of the width of sixty feet shall be made on each side of the river.” 

The document is signed in duplicate by Snider de vellegrini and Wm. P. 
Harris, and witnessed by D. W. Clinton Harris, J. 8S. Huttner, 8. T. Leger, 
D. M. P., and Coisy. The original contract is in my possession. 
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The prosperity of the country was continually interfered with 
and set back by threats of Mexican invasion; all the able bodied 
men were expected to respond at short notice, and equip them- 
selves for military campaigns of uncertain duration, while their 
business interests were neglected, and in many instances aban- 
doned. 

History has never given an adequate idea of the deadly stag- 
nation of business enterprises, in the Republic, nor of the ex- 
citement caused both within and without its borders by the Mexi- 
can occupation of San Antonio in September, 1842. The frequent 
call “to arms,” sounded the death knell of many business ventures. 
Foreign promoters of immigration societies, as well as friendly 
capitalists in the United States, were wary about risking invest- 
ments where conditions were so unstable. 

The citizens of Houston had not allowed themselves to be dis- 
heartened by the loss of the seat of government. It was believed 
by many, that the location of the capital at Austin would not be 
permanent, that the authority by which it had been removed 
thither, might, in a short time, decree its return; these hopes were 
temporarily realized in 1842, when a session of congress was again 
held at Houston. But, the practical business men did not rely 
upon such a contingency; they realized that proximity to the best 
cotton growing lands, and to water transportation, constituted the 
real basis upon which Houston could be made a city, and the great 
cotton market of Texas. With concerted action they encouraged 
business by every honorable means practised in larger cities. One 
of the first steps taken, was to obtain a charter for a chamber of 
commerce, which was done early in 1840, and the spirit of com- 
bination begun at this time was systematically followed by Hous- 
ton’s business men.” 

In 1842 the merchants offered a prize of a silver cup for the 
first five bales of cotton of that year’s growth, and a gold cup for 
the first twenty thereafter. Both prizes in that year were won by 


“The act which granted a charter for the chamber of commerce was 
passed by the first session of the Third Congress, and approved January 
28, 1840. The names of the incorporators were: Thomas M. League, 
Henry R, Allen, William D. Lee, J. Temple Doswell, T. Francis Brewer, 
George Gazley, E. Osborne, Charles J. Heddenberg, John W. Pitkin, Charles 
Kessler, E. S. Perkins, DeWitt Clinton Harris,—all merchants of the 
city of Houston. 
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L. W. Groce.’* The gold cup is still in the possession of the 
Groce family at Hempstead, Texas. It is interesting to note that 
he was a son of Jared E. Groce, one of the largest cotton planters 
of early Texas, who is said to have established a cotton gin on 
the Brazos river in 1825, the second in Texas, the first having been 
owned by John Cartwright in the “Redlands” of East Texas. 

At this time the Masonic fraternity and the Independent Order 
of Odd Fellows were both firmly established in local lodges, and, 
besides, Houston was the seat of their grand lodges. Houston 
had its chamber of commerce, its board of health, its medical and 
surgical society, its philosophical society, a German society or- 
ganized for philanthropic purposes, its committee for the im- 
provement of navigation on Buffalo Bayou, its typographical asso- 
ciation, its crack military company, the Milam Guards,’* and its 
newspapers endeavored to create an impression that they were lo- 
cated, not only in a real, but a very important city. 

The boat landing at the foot of Main Street was the center of 
commercial activity, which was shared by the business houses for 
two or three blocks on Main, and to a limited extent on Com- 
merce and Franklin Streets. Nearly every merchant handled cot- 
ton, hides, and peltries. Cotton was truly king.** It was not 
unusual to see in the newspapers proffers “to sell a likely negro 
boy or several of them for cash or cotton.” Long trains of many 
yoked ox teams hauled the staple from plantations on the Brazos 
and Colorado Rivers, and delivered it to these stores at the lower 
end of Main Street, and there awaited their return loads of mer- 
chandise for planters and settlements in the interior. Weeks were 
consumed in effecting these long hauls over bad roads. 

The cotton receipts at Houston steadily increased. A. state- 
ment of the amount of cotton actually shipped from Houston from 


“A. S. Ruthven to L. W. Groce, August 12, 1842, in Telegraph and 
Texas Register, August 14, 1842. 

“For a sketch of Captain Joseph Daniels, organizer and first captain 
of the Milam Guards, see THE QUARTERLY, V, 19. 

*According to official records of cotton production in Texas, kept in the 
office of the State Department of Agriculture, the total cotton yield in 
the year 1830 (which is the first record), was 335 bales. When we note 
that the preceding year Groce had contracted to deliver to John R. Harris 
and Zeno Phillips at Harrisburg, from ninety to one hundred bales, prob- 
ably one-third of the whole cotton crop of Texas, it is evident that Harris 
County established its position as a cotton market, at a very early date. 
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September 1, 1844, to August 31, 1845, shows 11,359 bales, and 
an estimate was made in November, 1845, that at least 16,000 
bales would be shipped that season.2* Contrast these figures with 
the report from the State Department of Agriculture, furnished 
by the secretary of the cotton exchange at Houston for the cotton 
year 1912-1913, which shows shipments of 3,324,553 bales; then 
compare the first cotton contract entered into at Harrisburg in 
1829,* with the shipments of Weld and Neville, from identically 
the same spot, during the period June 1, 1912, to June 30, 1913, 
of 211,195 bales. One sees here a fulfillment of the aspirations 
of those early settlers who strove to establish on the banks of 
Buffalo Bayou one of the great cotton markets of the world. But, 
with the realization of this early dream of mercantile power, the 
second and third generations have taken the place of the first, the 
nineteenth century superseded the twentieth; to look through the 
long vista of thronging, eventful years, and see Harris County as 
it was then, presupposes a mass of historic knowledge and many a 
treasured tale of traditional lore. 

Following the newspaper records we see that previous to the 
month of November, 1845, a few large brick buildings had been 
erected, and some brick sidewalks built in the business part of the 
city of Houston, a daguerrean gallery had been opened by H. R. 
Allen on the east side of Main Street near the wharf. These 
items illustrate the small limits of the town, whose chief activities 
were near the boat landing. 

From travelers notes, and from newspaper jottings, we learn 
that, the only trade, except cotton, showing much life from 1842 
until annexation, was that of politics. Public interest in the 
affairs of the United States was centered exclusively upon the all 
absorbing topic of “annexation.” The ultimate fate of Texas, 
whether she would be admitted as one of the United States, or 
continue her independence under the protectorate of England, 
or of England and France combined, was an all absorbing sub- 
ject. The recent publication of “Correspondence from the British 
Archives Concerning Texas” in THE QUARTERLY, throws a strong 
light upon this period. Under the conditions thereby portrayed, 


"See Telegraph and Texas Register, October 8, and November 5, 1845. 
*THE QUARTERLY, XVIII, 201. 
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one wonders, not at the lack of progress in Houston and Harris 
County, but rather that any progress at all was made anywhere in 
Texas. News of the passage of the annexation resolution by the 
United States Congress caused an immediate rise in the value of 
Texas bonds and notes, and its effect on all commercial interests 
was shared by Harris County. It was not, however, until after 
the Mexican War had brought a feeling of perfect security that 
enterprises of any magnitude were undertaken. 

On April 21, 1845, the citizens of Houston expressed their 
ardent wish for annexation by assembling at the Presbyterian 
Church, passing resolutions in its favor, and recommending “the 
several counties in the Republic to meet in primary assemblies to 
express their will on the subject, and to take such measures to 
accomplish the matter as they may deem most advisable.” M. P. 
Norton presided over this meeting. Geo. H. Bringhurst and A. 
M. Gentry were secretaries. The committee which drafted the 
resolutions was composed of J. W. Henderson, Francis Moore, Jr., 
William McCraven, F. R. Lubbock, J. Bailey, A. Wynne, I. W. 
Brashear, T. B. J. Hadley, T. M. Bagby, William M. Rice, C. 
McAnnelly, M. T. Rodgers, M. K. Snell, H. Baldwin, 8. 8S. Tomp- 
kins and John H. Brown. 

Harris County elected as delegates to the convention, which 
framed the constitution of 1845, Isaac W. Brashear, Alexander 
McGowan and Francis Moore, Jr. All measures necessary for the 
ratification of the terms of annexation having been complied with, 
and a date appointed for an election of officers to govern the State 
of Texas, Harris County chose P. W. Gray and J. N. O. Smith 
members of the House of Representatives, and Isaac Brashear 
State Senator. 

The following statement in regard to the number of votes cast 
at this period, undoubtedly one of absorbing interest, affords a 
very slight, uncertain basis for computing the citizenship of the 
county seat and county: ‘In the presidential election of 1544, 
Harris County cast 686 votes, and in the election of delegates to 
the convention of 1845, 734 votes, of which 469 were polled in 
Houston.”’7 The same authority gives the following figures on 
the vote upon the adoption of the constitution framed by the con- 


“Burke’s Texas Almanac, 1879, 88-90. 
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vention mentioned above, together with the question of annexa- 
tion. This vote, which was taken in Harris County on October 
13, 1845, stood “For Annexation,” 324, of which 241 votes were 
cast in Houston; “Against Annexation,” 50, of which 44 were 
cast in Houston; “For the Constitution,” 299; “Against the Con- 
stitution,” 68. The Telegraph and Texas Register states that very 
little interest was manifested, as an impression seemed to prevail 
that a large majority would be given for the Constitution and 
annexation, and many voters neglected to attend the polls. 

In the election of state officials, which took place on Decem- 
ber 15, 1845, there was much more interest. The largest vote was 
polled for the representatives. The records of the Telegraph and 
Texas Register, published a few days later, state that 995 votes 
were cast in Houston, 117 at Lynchburg, and 77 at Harrisburg 
(other voting precincts were not given), making a total of 1189 
votes. 

No official estimate of the population of the county or city 
seems to have been made until the census of the United States 
was taken in 1850, four years after Texas had been admitted to 
the Union. The county is therein accredited with 4668 popula- 
tion, of whom 2396 resided in the city of Houston, and 905 of 
the total population were negroes. When we consider that, in 
1839, a canvass to determine the number of residents in the city 
of Houston had shown that there were 2073, at that time, it is 
plain that the actual increase during these eleven years had been 
extremely small. 

The fluctuating character of much of the population, changing 
continually as favorable or unpromising conditions arose, many 
men never staying long enough to acquire the privilege of fran- 
chise, makes the voting strength of the town or county an unfair 
eriterion of the real number of people living within their pre- 
eincts. It is certain that the proportion of families was small 
when compared with the number of single men, so that an estimate 
based upon the scholastic population would not be at all applicable 
for that time. It is evident, however, that the advocates of annex- 
ation were disappointed in their expectation that an immense flow 
of immigration would immediately result from the realizaation of 
that measure. Families came, but not in large numbers. Many 
towns were planned and platted in early days which never had half 
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a dozen residents. Nearly every large landholder on the bayou and 
bay shore aspired to be the founder of a town. Among those were 
Hamilton, on Buffalo Bayou, opposite Harrisburg, which was soon 
merged into the latter place. Buffalo, near the mouth of Vince’s 
Bayou, which was also short lived; Louisville, a few miles below 
Lynchburg, failing to become a town, was known as Scott’s Place. 
New Washington soon took the name of its founder Colonel James 
Morgan, and is today Morgan’s Point, San Leon was located at 
Edward’s Point. None of these developed as their founders an- 
ticipated, but the two last named have in recent times become 
favorite summer resorts. San Jacinto was laid off on the San 
Jacinto River opposite Lynchburg, and for many years these two 
places were rivals in the business of boat building, most of the 
sailing craft and row boats being built there, and the steam boats 
were overhauled, repaired and repainted by their town workmen. 
But for the disastrous storms which submerged and destroyed their 
improvements at different times, they would be of great impor- 
tance today. 

Houston attained its position as a regularly incorporated town 
in 1837, and neglected no opportunity to assert and maintain its 
rightful claim to be a leading town. Unfortunately the original 
records of the city administration were destroyed by fires which 
consumed the market house and city hall. The files of two news- 
papers, The Telegraph and Texas Register from 1838 to 1856 (in- 
complete) and The Morning Star, April 8, 1838, to October 26, 
1844, together with a book representing much valuable research, 
called A Historical Review of Southeast Texas by Hardy and 
Roberts, have been called into service for a compilation of the list 
of City officials.” 

It seems that both Houston and Harrisburg were included in 
an act of Congress of June 5, 1837, incorporating the town of 
Nacogdoches.'* That the citizens of Houston speedily held the 
necessary meeting for availing themselves of the powers therein 
granted is evident from the following item: “On June 22, fol- 


*Articles in the Houston Post, June 25, 1901, contain reprints from the 
Daily Telegraph of July 9, 1876, recording the fire of the preceding day, 
and an account of the second fire which occurred June 24, 1901. 

*Laws of the Republic of Texas, October 25, 1836, to June 12, 1837, 
pages 238-239. 
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lowing the passage of this act there was held a citizens meeting 
with Robert Marsh, President, and Thomas W. Ward, Secretary. 

The Telegraph, September 29, 1837, gives notice of a 
special election signed by Jas. S. Holman, Mayor, to fill vacancies 
left by Hugh McCrory and Herman Kelcey, deceased.”?° No 
other city official is mentioned, but the need of a city government 
in a town which had grown almost in a night, and the brief record 
given, leaves no doubt that such existed so soon as the requisite 
authority for creating it could be carried into effect. 

On January 25, 1839, an act to incorporate the city of Hous- 
ton?! provided for the enlargement of the city limits, for the col- 
lection of city taxes, and gave to the authorities duly elected full 
powers to regulate and control everything necessary for the con- 
venience and safety of the public. It was under this act of in- 
corporation that Francis W. Moore, who has generally been re- 
garded as the first mayor, went into office. 

Newspapers of April, 1839, give the names of city officials in 
attendance at the meeting of the council in that month as follows: 

Francis W. Moore, mayor; Asa Brigham, J. W. Moody, A. 
Ewing, W. Pierpont, Robert Miller, J. G. Welchmeyer, aldermen. 
On October 4, 1839, the following officials were given: Geo. W. 
Lively, mayor; C. J. Heddenberg, J. W. Moore, John Carlos, 
George Stevens, Thomas M. League, A. Wynne, aldermen. To 
these are added the following officials compiled from the volume 
mentioned above: D. W. Babwell, recorder; J. W. Bergen, secre- 
tary; J. H. Brown, treasurer; Thomas Stansbury, Jr., marshal; 
James Way, constable; Thomas E. Graws, market master; Isaac 
Reed, sexton; Geo. H. Bringhurst, surveyor; Cruger and Moore, 
printers.*? 

*Hardy and Roberts, Historical Review of Southwest Texas, I, 230, 
281, 282. 

“Laws of the Republic of Texas, First Session, Third Congress, I, page 84, 

“Hardy and Roberts, Historical Review of Southeast Texas, 1, 237-238, 
gives the following list from 1840 to 1845: 

1840.—Charles Bigelow, mayor. Aldermen: First ward, H. R. Allen, 
Edmond Osborn; Second ward, William M. Carper, John Carlos; Third 
ward, George Stevens, John W. Moore; Fourth ward, F. Gerlach, A. 
Wynne. Recorder, D. W. Babwell; secretary, J. W. Bergen; treasurer, 


J. H. Brown; inspector, T. F. Graves; marshal, D. Busby; surveyor, G. W. 


Bringhurst; Constable, W. F. Moody. 
1841—John D. Andrews, mayor. Aldermen: First ward, M. De- 
Chaumes, Barry Carraher; Second ward, Francis Moore, Jr., C. MeAnelly; 
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Houston had three official postmasters during the period of the 
Republic of Texas. The first was Thomas M. League, the second, 
Thomas William Ward, and the third Martin K. Snell. The post- 
offices were kept at different places, at one time at the Houston 
House, a leading hotel, then in Cruger and Moore’s building, de- 
scribed in old records as on Main Street opposite the White 
House.?® 

A great many families of Houston, usually reckoned among the 
first setilers, and whose names have been perpetuated by descend- 
ants, still living, did not become citizens until some years after 
the period here dealt with, and on the other hand a large propor- 
tion of those whose names are recorded in these pages left no chil- 
dren and are to the present citizenship comparatively unknown. 
Changes in population were frequent; many became discouraged 


Third ward, George Kimball, George Fisher; Fourth ward, Thomas Stans- 
bury, C. W. Buckley. Recorder, R. R. Wilkins; secretary and treasurer, 
H. Hyland; marshal, D. Busby; deputy marshal, James H. Clark; con- 
stable, H. T. Woody; wharfmaster, Charles Gerlach; marketmasters, E. H. 
Haines, Jacob Rothaus; surveyor, Charles Bowen; sexton, Michael Con- 
nelly. 
1342,—John D. Andrews, mayor. Aldermen: First ward, M. De- 
Chaumes, T. Donnellan; Second ward, Charles Shearn, A. S. Ruthven; 
Third ward, George Kimball, George Gazley; Fourth Ward, Thomas Stan- 
bury, E. S. Perkins. Recorders, John Scott, William G. Evans; secre- 
tary and treasurer, J. H. Clark; marshal, D. Busby; constable, H. T. 
Woody; marketmaster, Charles Bowman; wharfmaster, D. Wheeler; sur- 
veyor, Jacob Rothaus; sevton, Michael Connelly. 

1843.—Francis Moore, Jr., mayor. Aldermen: First ward, T. Don- 
nellan, R. P. Boyce; second ward, John Church, J. W. Schrimpf; Third 
ward, Jesse R. Randell, A. McGowan; Fourth ward, E. S. Perkins, H. 
Baldwin. Recorder, George Fisher; secretary and treasurer, John Fitz- 
gerald; marshal, D. Busby; constable, H. T. Woody; marketmaster, 
Charles Brown; surveyor, Jacob Rothaus; sexton, S. D. Staats; printer, 
James Cruger. 

1844.—Horace Baldwin, mayor. Aldermen: First ward, M. H. Shy- 
rock, R. Levenhagen; Second ward, E. B. Nichols, W. J. Hutchins; Third 
ward, J. DeCordova, A. MeGowan; Fourth ward, C. R. Hopson, H. S. 
Bachelder. Recorder, Justin Castanie; marshal, James A. Young; con- 
stable, William Smith; secretary and treasurer, John Fitzgerald; market- 
master Charles Bowman; wharfmaster D. Wheeler; sexton, S. D. Staats. 

1845.—W. W. Swan, mayor. Aldermen: First ward, J. A. Harris, 
B. Carraher; Second ward, W. J. Hutchins, T. M. League; Third ward, 
J. DeCordova, B. A. Shepherd; Fourth ward, C. R. Hopson. Recorder, 
James Bailey; marshal, W. H. Smith; secretary and treasurer, John Fitz- 
gerald; marketmaster, C. Bowman; wharfmaster, D. G. Wheeler; surveyor, 
Jacob Rothaus; sexton, R. W. Ridgway. 

*The residence of the President was given this imposing title in imi- 
tation of the parent Republic’s white house at Washington. 
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and moved away on account of sickness or business depression, 
while fatal diseases cut off the lives of hundreds every year. 
Amorg the names of citizens not otherwise recorded in this 
sketch, who, in their several professions and avocations contrib- 
uted towards building up the city during the period of its infancy 
and maintaining its status until annexation gave assurance of 
future prosperity, are the following: A.C. Allen, John K. Allen, 
Samuel L. Allen, William M. Rice, F. A. Rice, Thomas William 
House, William J. Hutchins, E. B. Nichols, George H. Bringhurst, 
Benjamin Fort Smith, Francis Richard Lubbock, John Woodruff, 
Robert Wilson and J. T. D. Wilson, Charles Shearn, Henry Francis 
Fisher, George W. Kimball, Lodowick Justine Latham, Cornelius 
Ennis, Henry Whitney Fontaine, John Houston, Alexander Mc- 
Gowan, Thomas M. Bagby, Isaac Wright Brashear, H. M. De- 
Chaumes, Colonel Francis W. Johnson, Jacob Cruger, William R. 
Baker, T. B. J. Hadley, Paul Bremond, E. W. Taylor, Henry 
Sampson, Robert P. Boyce, B. A. Shepherd, Bering Brothers, O. 
J. Cochran, H. D. Taylor, John Kuhlman, Captain John F. Ster- 
rett, Captain Frederick Wilmot Smith, James Rather, Dr. Alex- 
ander Ewing, Dr. J. E. Jaeger, Dr. Ashbel Smith, A. J. Burke, 
E. Mather, Alexander Thurston, William Fairfax Gray, and his 
sons, Peter W., William Fairfax, and A. C. Gray, Stephen F. 
Noble, Edward P. Noble, Stephen Richardson, Dr. I. S. Roberts, 
Dr. William A. Elliot, Captain Joseph Daniels, Daniel T. 
Fitchett, Dr. Francis Moore, 8. P. Christian, John W. Schrimpf, 
N. T. Davis, Peter Bauman, George F. Baker, Peter Gable, Alan- 
son Taylor, John Kennedy, Burchard Miller, Dr. John L. Bryan, 
Patrick C. Jack, Horace Baldwin, Robert F. Campbell, Benjamin 
F. Tankersley, J. Shackleford, Jr., J. D. Groesbeck, Moseley 
Baker, Thoms T. Bailey, Samuel H. Frost, A. S. Ruthven, C. F. 
Duer, Joseph A. Harris, L. 8. Perkins, J. F. Torrey, Newton Car- 
son, John P. Morris, N. Davis, Charles Stephens, F. W. Robert- 
son, John H. Brown, William Needham, B. Levenhagen, Colonel 
James F. Reilly, H. Runnels, J. Castanie, J. Fitzgerald, Dr. Hart- 
ridge and Dr. H. D. Cone, George Gazley, C. A. Morris, J. M. 
Robinson, J. W. Pitkin. J. W. Scott, Francis Gassiot, Thomas 
Davidson, T. R. Taylor, R. R. Wilkins, J. V. Cowling; Claude 
Nicholas Pillot came with his family to Houston in 1837, and 
lived there a short time, removing thence to Willow Creek, twenty- 
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six miles to the north of the town, where he opened a farm. Mem- 
bers of his family subsequently moved to Houston, where their 
descendants now live. 

Members of the medical and surgical society in 1840 were 
William M. Carper, Robert Watson, C. Herman Jaeger, A. Ewing, 
J. Hervey Price, S. Pleasant Baskin, D. H. Leach, Fletcher Dovey, 
F. L. Lambert, E. Tucker, M. Forest, J. R. Gardener. 

Moritz Tiling in his history of the German element in Texas 
says, that “By the year 1840 Houston counted among its inhabi- 
tant more than seventy-five German families and single men.” 
The German Society of Texas organized at this time (November 
29, 1840) began with fifty-three members, viz: George Fischer, 
Theodore Miller, Henry F. Fischer, Charles Gerlach, Conrad 
Franke, Robert H. Levenhagen, Henry Levenhagen, Jacob Schroe- 
der, J. Hermann,** Joseph Sandman, Gottlieb Gasche, Martin 
Rumpff, William Schroeder, Gustav Erichson, Jacob Buchmann, I. 
L. Knoll, A. Jung, Emil Simmler, Friedr. Otto, Ch. Rienitz, 
Charles Baumann, Henry A. Kuykendall, Wendelin Bock, Ulrich 
Fischer, Karl Fischer, John H. Mueller, Friedr. Schiermann, John 
Koop, Daniel Super, Joseph Ehlinger, Johann Buhn, Anton 
Brueggemann, William Ewald, Casper Gerlach, Friedr. Lemsky, 
Friedr. Barthold, K. Hermann Jaeger, Abraham Brodbeck, Johann 
Grunder, Christian A. Kasting, Peter Dickmann, William Wei- 
gand. Ant. E. Spellenberg, Peter Bohl, Johann William Schrimpf, 
I. Anton Fischer, Dr. De Witt, A. Shanten, Johann Schweikert. 
Its officers were George Fischer, president; Harry Levenhagen, 
first vice-president ; Theodore Miller, second vice-president ; Henry 
F, Fischer, secretary, and John Koop, treasurer. 

Mr. Tiling has in his possession the original minutes of the first 
meeting of this society—the first German Society of Texas. Mr. 
Tiling also mentions that among the German families who arrived 
at Galveston in the brig North on Christmas day, 1839, the fam- 


*J. Hermann was a native of Switzerland and the father of George 
Hermann, who, having accumulated a fortune here, left at his death, which 
occurred on October 20, 1914, a bequest of about five million dollars for 
the founding of a Charity Hospital for the city of Houston. He had pre- 
viously donated valuable acreage for a city park to be known as the Her- 
mann Park. Through these benefactions the name of this early emigrant 
will be forever endeared to the people of Houston. 
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ilies of Usener, Schweikart, Habermehl, Bottler, and Karcher, and 
a single man named Schnell settled in Houston. 

The German element in Houston and Harris County has always 
been accounted a valuable asset, and one which has contributed a 
large share towards the upbuilding of the county. Some of the 
descendants of these early German settlers are still living in the 
city and are among its leading citizens. 

The foregoing chronicle of the period of small beginnings in 
Harris County would be incomplete without special mention of 
some of the distinguished citizens who dwelt on the shores of Buf- 
falo Bayou and Galveston Bay. That they should have chosen 
homes on these shores excites no surprise in the minds of those 
who knew these delightful home sites at a time when nature with 
a free band distributed her bounties. Such a wealth of forest 
trees, magnolias, wild peach, bays, laurels, cedars and pines as 
lined the bayou banks and bay shores to the very water’s edge! 
Such festoons of yellow jasmine and coral honeysuckle, binding 
in a bower of sweet perfume the flowering ash, dogwood, and 
hawthorne of the early spring time. The convenience of water 
transportation, and accessibility to the base of supplies offered a 
very practicable argument in favor of such locations, and, when 
to these are added the abundance of fish and game that were close 
at hand, it is easy to see that the first settlers chose well. 

Burnet and De Zavala dwelt near Lynchburg, where Burnet’s 
Bay and Zavala’s Point still preserve the identity of their homes. 
Dr. Ashbel Smith, after living for a few years at Houston, retired 
to his country place on the eastern bayshore, to “Evergreen,” 
nearly opposite Morgan’s Point. His distinguished service to the 
Republic of Texas in representing the government at the Courts 
of St. James and St. Cloud are well known, as are his devotion 
to the interests of the state during the whole of his long life. 
His great learning earned for him at home the deserved title 
“Sage of Evergreen,” while his cultured manners and diplomatic 
talents caused him to be known abroad as the “Benjamin Franklin 
of Texas.” 

At Cedar Point,** on the eastern shore of Galveston Bay, General 

*Cedar Point is not within the limits of Harris County, being near the 
left bank of Cedar Bayou, the boundary between Harris and Chambers, 


but the intercourse by sail boats between all bay shore settlements was 
frequent. 
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Houston passed the first year or two, after the beginning of the 
war between the States. In this quiet retreat, surrounded by his 
family, but saddened by the failures of his efforts to prevent the 
severing of the tie which bound Texas to the Union, he witnessed 
the organization of military companies, and the enlistment of his 
eldest son, under the command of his friend and neighbor, Dr. 
Ashbel Smith. His life was drawing to its close, when the family 
returned to their old home at Huntsville. 

Colonel James Morgan’s home at New Washington, or Morgan’s 
Point, was well improved as early as 1836. His orange groves 
were laden with ripe fruit in the fall of that year, and the even- 
ing meal of his family and guests was sometimes spread under 
their shade. 

General Sidney Sherman chose Crescent Place, which took its 
name from a curve of the shore on San Jacinto Bay, and thither 
he came with his bride within a year or two after the conclusion 
of the war of 1836. An incident, connecting their private lives 
very closely with the history of Texas, seems appropriate in this 
place. When General Sherman, then Captain of a troop of cav- 
alry, was ready to march from Kentucky to help the Texans fight 
their battle for liberty, a grand reception was given them at New- 
port, Kentucky. Ladies fair and patriots generous and chivalrous 
attended this last meeting with the gallant volunteers. A beauti- 
ful silk flag was to be presented to the company, and it was agreed 
that the lady to make the presentation should be no other than 
Miss Isabella Cox, the bride of Sidney Sherman. This banner, 
with a goddess of liberty painted on its white field, and bordered 
with gold fringe, was the only flag known to have been used on 
the battle field of San Jacinto; and after the battle it was sent by 
the secretary of state of the Republic of Texas to Mrs. Sherman. 
Its frayed remains now rest in a glass-covered case in the State 
Library at Austin. 

Francis R. Lubbock, who served the public almost from the 
time he set foot on the shore of Texas up to the last days of his 
ninety-odd years, was one of the first residents of the city of 
Houston. A few years later, he owned and cultivated a farm 
and raised cattle on Sims’ Bayou, about seven miles from Hous- 
ton, riding back and forth almost every day, while holding the 
office of district clerk. His later distinguished position as gov- 
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ernor of the state of Texas, and state treasurer, succeeded by serv- 
ice on the board of pardons, rounded out a stainless life devoted 
to the public good. 

Another of the early residents of Houston, who enjoyed the dis- 
tinction of serving as governor of Texas, was J. W. Henderson, 
who, having been elected lieutenant-governor, succeeded to this 
office, when Governor Bell was elected to the United States Sen- 
ate. He was a leader in the politics of his State as long as he 
lived. 

Colonel James F. Reilly, who first won distinction as a military 
man, while Captain of the Milam Guards, was selected to repre- 
sent the Republic as chargé d’affaires at Washington. The diplo- 
matic talents of this cultured gentleman so identified him with 
Texas, that, in later years, when President Buchanan wished to 
honor the State by a foreign appointment, he made Colonel Reilly 
minister from the United States to Russia. 

The names of William M. Rice, W. A. Van Alstyne, James H. 
i Stevens, B. A. Shepherd and W. J. Hutchins, all merchants of the 
city of Houston before the period of annexation, are to be found 
on the board of directors of the first successful railroad built in 
Texas, The Buffalo Bayou, Brazos and Colorado. They all ac- 
cumulated fortunes; they were men of liberal views, who saw be- 
yond the boundary of their own immediate business and knew that 
combination was necessary for the enlargement and development 





aE. 








a of the State’s resources. 

H One of these, who bwilt the nucleus of a fortune in the early 

5 days when Houston was a very small town, left the bulk of his 

; immense estate, to be expended in building, equipping and main- 

4 taining The Rice Institute. This noble foundation which com- 

4 memorates its founder, William M. Rice, opened its doors to the 
public in October, 1912, and has begun its educational work, al- 
though several years must elapse before the completion of the 
grand pile requisite for so large and costly an institution of learn- 

< ing. 

f To attempt a contrast between the past and the present would 


draw me too far afield. It is apparent to all that the day of small 
things, which has been my theme, is gone. Especially in writing 
of the city of Houston, have | sought to bring forward the public 







spirit that animated her citizens; how it prompted them from the 
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very beginning to unite for the public good, how they worked to- 
gether in the midst of adverse, often most discouraging, condi- 
tions, especially after the first two years, but were always deter- 
mined to get deep water, to have a ship channel, and to make of 
Houston a great cotton market. Always believing that the future 
held the prize, they despised not the day of small things, while 
constantly striving to attain the great ones. 
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Local Government in the Spanish Colonies 


LOCAL GOVERNMENT IN THE SPANISH COLONIES AS 
PROVIDED BY THE RECOPILACION DE LEYES DE 
LOS REYNOS DE LAS INDIAS? 


0. GARFIELD JONES 


Geographical and historical conditions caused the actual local 
government in the Spanish colonies to differ so much in different 
places that it is impossible to determine from a history of these 
colonial municipalities just what kind of a local government the 
crown wished to establish there. Historical studies like Blackmar’s 
Spanish Institutions of the Southwest describe the local govern- 
ment in such vague and varying outline that American students 
are inclined to think local government was not as highly developed 
in the Spanish as in the English colonies. A study of Spanish 
colonial public law, however, shows how complete was the local 
government provided for by the crown, and in order to bring out 
this completeness I have limited this paper to the purely civil forms 
of local government that are provided for in the Recopilactén. 
Although this study has to do solely with the government “on 
paper,” those conversant with the actual local government of the 
Spanish colonies will be struck by the identity of the two rather 
than by their differences. 

To exhaust the Recopilacién on the subject before us would re- 
quire a painstaking examination of most of the laws in it, because 
the titles are neither clear nor comprehensive, and because two or 
more distinct laws on different subjects may be found under one 
title as one law.*. The purpose of this study, however, is not to 

This paper is based upon the edition of 1791. It was prepared in the 
seminars of Professors Barrows and Bolton in the University of Cali- 
fornia. 

?An illustration is found in Libro 3, titulo 3, ley 53. The title is “Que 
los Vireyes puedan mandar abrir caminos, y hacer puentes donde con- 
viniere, y repartir las contribuciones.” The law provides both for open 
ing roads and for local taxation, as follows: “Permitimos 4 los Vireyes 
que en las partes y lugares donde conviniere abrir y facilitar caminos, 
calzadas, hacer y reparar puentes para el uso y comercio de las poblaciones, 
puedan hacer los gastos que fueren mas precisos y necesarios, con la menos 
costa que sea posible, y que contribuyan para el efecto, los que gozaren del 


beneficio, conforme 4 las leyes de estas reynos de Castilla. . . . Y man- 
damos, que las Ciudades y Concejos no puedan echar contribuciones 4 
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delineate the local government as is done in a municipal code, but 
rather to arrive at a comprehension of the ideas and ideals of 
the Council of the Indies and the Crown as expressed in the 
Recopilacién with regard to local government for the people of the 
new world. For this purpose, which is psychological rather than 
Jegal, the present study may be adequate. The mission and the 
presidio governments have been ignored because they are not essen- 
tially civil governments. 


ESTABLISHING A SPANISH PUEBLO® 


Two methods of colonization were provided for. One was aris- 
tocratic in its nature, providing for a proprietor (poblador prin- 
cipal), who was to receive a four league grant of land, with both 
civil and criminal jurisdiction in the first instance for himself and 
his heirs* on condition that he establish a town of thirty families 
on this land. His “capitulacion” with the king required that he 
provide each of these thirty citizens with a house, ten breeding 
cows, four oxen, one breeding mare, one breeding sow, twenty 
breeding sheep of Castile, six hens and a rooster. He had also 


espaiioles ni Indios por los gastos que se causaren en la policia.” The one 
specific law relating to taxation for police purposes is appended to a law 
whose title and content make no reference to local or to police affairs. 

‘Spanish terms are used in this paper because the corresponding English 
terms have a wrong connotation. For instance, the term pueblo or mu- 
nicipalidad is sometimes translated county, sometimes municipality. The 
pueblo or municipalidad is the local unit of territory (like our county), 
together with its government, which exercises all of the functions that 
ordinarily belong to three different governing bodies in the United States, 
the township, the county, and the municipality. In the United States a 
municipality is a separate political. entity within the county but not 
under it, an “imperium in imperio,” and this municipality may embrace 
parts of two or three different townships. Such a thing is incompre- 
hensible to the Latin-American mind. In those large cities of the United 
States where the municipal boundaries have been made to coincide with 
those of the county and the municipal and county governments have been 
merged into one organization, we have a municipality of the Latin-Ameri- 
can type. and this type originated with the Roman municipium. 

‘4:5:11, Felipe II. This form of citation, which will be used throughout 
the paper, is translated: Recopilacion, libro 4, titulo 5, ley 11, Felipe II; 
the name of the king or a date indicating the time of enactment of the law. 
In subsequent citations two dates separated by a comma (1532, 1585) 
indicate that the law was enacted twice; two dates connected by to (1532 
to 1586) indicate that it was enacted more than twice. the two dates in 
this case showing the time of the first and last enactment. No dates later 
than the reign of Carlos II (1665-1700) have been found in the 1791 edi- 
tion of the Recopilacion, 
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to provide a priest, and a church with all of its accessories, and 
he had to give a bond as security for the fulfillment of the terms 
of the contract. If he failed he lost both his bond and the land 
grant.® 

The other form of colonization was democratic, providing that 
a group of persons could receive the four league grant of land if 
they would found a town’ at least five leagues from any other town.’ 
In this group of people there must be at least ten married men.° 
Under either system, before setting out to found the new town, the 
town officials had to give a description of the persons and property 
of the prospective colonists to the escribano (secretary) of the town 
from which they were starting. The law prohibited the drawing 
off of land-owning citizens from one town to found another.® The 
officials of the prospective town had to make an invoice of the 
property for use in the new town that each colonist had on hand 
before starting.’® 

A host of laws relate to the locating of the town in a healthful, 
pleasant spot, advantageous from both an economic and a military 
standpoint.41. The plaza mayor was to be the first thing laid out. 
It was to be one and a half times as long as wide, and from two 
to eight hundred feet in length.'* The number and arrangement 
of streets, their width,’* the size and style of houses,’* the location 
of the church, the cabildo, the stores, and the arrangement of the 
water front were all provided for in minute detail.*® 

The grants to these towns by the crown could not be changed 
by the viceroy,’*® but the classification of the new town as a “cuidad, 
villa 6 lugar” was made by the governor of the district in which 
it was established.‘*7 This same official had to see that the proper 
government was established.’* A metropolitan city was to have a 
juez with the title of adelantado, alcalde. mayor, corregidor, or 
alcalde ordinario, who should exercise jurisdiction jointly with the 
regimiento of the town or city. The regimiento was to consist of 
two or three officials of the hacienda real, twelve regidores, two 
fieles executores, two jurados from each parish, a procurador gen- 


°4:5:6, Felipe IT. °4:5:10, Felipe II. *4:5:6, Felipe II. 

*4:5:10, Felipe II. °4:7:18, Felipe II. 4:7:19, Felipe II. 

"4:7:1 to 17, Felipe II. 74:7:9, Felipe II. 4:7:10, Felipe II. 

%4:7:17, Felipe II. *4:7:8, Felipe II. 65:2:2, Carlos II. 
%4:7:2, Felipe II. °4:7:2, Felipe IT. 
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eral, a mayor domo, one escribano de consejo, two escribanos 
publicos and one escribano de minas y registros, one pregonero 
mayor, one corredor de lonja, and two parteros. In the case of a 
diocesan or sufragan city there were to be only eight regidores. 
The villas and lugares were to have an alcalde ordinario, four 
regidores, an alguacil, one escribano de consejo, an escribano pub- 
lico and a mayor domo.'® The viceroy or other colonial officials 
could not give the right to establish a new town, as this right was 
jealously reserved by the Council of the Indies.*° 


PARTITION OF LANDS IN THE FOUR LEAGUE GRANT 


First the land needed for town lots (solares), the strip of com- 
mons surrounding the town (exido),’ the common pasture land 
(dehesas and tierras de pasto), and the municipal lands (propios),? 
were laid out. The remaining land was divided into four parts, 
one part to go to the poblador principal, the proprietor of the 
colony, and the other three parts to be divided equally among the 
colonists as arable fields (suertes).* One law provided that 
each settler (poblador) was to receive from the poblador principal 
a town lot, land for pasture, and land for cultivation not to exceed 
five peonias for the unprivileged pobladores or three caballerias for 
the privileged members.* A peonia was a town lot fifty by a hun- 
dred feet, a hundred fanegas of tillable land for wheat or barley, 
ten fanegas of corn land, two huebras of garden land, eight huebras 
for upland woods, and pasture land for ten hogs, twenty cows, five 
mares, one hundred sheep and twenty goats. A caballeria was a 


°4:7:2, Felipe II. Most of these terms, which it is impracticable to 
translate, will become clear as this paper proceeds. 

*4:8:6, 1627, 1629. 14:7:12-13, 1680. 

*4:13:1, 1523. Public lands as a translation for propios is quite mis- 
leading. Public lands in the United States are lands held by the state or 
national government for other than revenue purposes. Propios are mu- 
nicipal lands and are held for revenue purposes only. A Spanish munici- 
pality had public lands (exidos and plazas) similar to our commons or 
parks, but propios were tillable lands given by the Crown to the munici- 
pality to be rented to the highest bidder and thus furnish revenue for the 
expenses of the local government. In theory, at least, the ordinary ex- 
penses of a Spanish municipality in the colonies were to be met by means 
of an endowment from the Crown in the form of tillable lands called 
proplos. 


*4:7:7, Felipe II. *4:5:9, Felipe IT. *4:7:1, Felipe IT. 
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town lot one hundred by two hundred feet, plus the other items 
of a peonia multiplied five times.® 

The law-making officials in Spain liked to talk of equality and 
non-privilege at times, but other laws usually obliterated the prin- 
ciple of equality in such matters as the distribution of lands or 
eligibility to office. Thus, according to one law the solares were 
to be given out by lot, and an equal amount and quality of land 
was to be in each allotment.’ But another law said that in appor- 
tioning the land, a difference should be made between the escuderos 
(gentlemen) and the peones (foot-soldiers, laborers), also between 
the meritorious and the non-meritorious.* In fact, the very ter- 
minology for the two kinds of land grants, peonia and caballeria, 
indicates at least a traditional difference in apportionment. 

The viceroy or the governor was supposed to make the appor- 
tionment of the land with the assistance of the procurador of the 
town® and the adviee of the cabildo.*° In case there was any 
difference in the parcels of land given out, the best were to go to 
the regidores.** The viceroy was also given general power to grant 
land to any settler who would live on it.1* A petition for a pri- 
vate grant of land went to the cabildo where two regidores were 
appointed to look after the matter, and confer with the viceroy.’* 
Like homesteads in the United States, these grants of land required 
that the grantee build a house on his solar, plant his suertes and 
stock his tierras de pasto with the designated live stock within a 
certain time.’* After four years the grantee got a clear title to 
his land,?® except that he was forbidden to sell it to any ecclesiastic 
or to any religious organization.‘* The right of “composicién de 
tierras”** treated of in six different laws seems to relate to other 
than the land acquired under this original four league grant.** 


°4:7:1, Felipe II. A fanega of land is the amount required to plant a 
fanega, or Spanish bushel, of grain. A huebra is the amount of ground 
plowed by an ox team in an average day. 


4:7:11, Felipe I]; and 4:7:14, 4:7:4. §4:12:1, 1513 to 1596. 
°4:12:6, 1523, 1534. 4:12:5, 1532 to 1596. %4:12:5, 1532 to 1596. 
24:12:4, 1568 to 1596. %4:12:8, 1563. 44:12:3, Felipe II. 
*4:12:1, 1513 to 1596. 4:12:10, 1535. 


"Literally, adjustment of lands. 84:12:15-21, 1586 to 1646. 
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VECINOS 


The vecinos, or citizens, of the new pueblo were to be the first 
settlers, “nuevos pobladores,” and their descendants, of whatever 
degree, who were the heads of households.1_ The proprietor (pob- 
lador principal), and his legitimate descendants were to be hijos- 
dalgos with all the honors and “preeminencias” of the hijosdalgos 
and caballeros of Spain itself.? All citizens and other persons were 
forbidden to leave the province without license from the governor 
under penalty of losing their offices and property.* The pobladores 
and their descendants were always to receive special consideration 
in the election or appointment of officers and in the sale of offices.* 


ELECTIONS 


Most of the municipal offices were sold, but to those that were 
elective only resident citizens were eligible. Resident householders 
were citizens.’ Close relatives could not nominate or elect each 
other to office,® nor could debtors of the real hacienda (royal estate) 
vote in the elections.? Neither the governor nor the alcalde ordi- 
nario could solicit votes in person or through an agent for himself 
or for anyone else.6 The two oldest regidores and the escribano 
de cabildo were to be present at the counting of the votes.° The 
higher officials were not to interfere with the free election, nor 
interfere in any way to help one or the other candidate.’® There 
was no re-election to any municipal office till after two years, and 
in the case of re-election of alcaldes ordinarios a three year interim 
was required, although they could be elected regidores after two 
years.?? 


SALE OF OFFICES 
Since early in the sixteenth century’? practically all of the mu- 
nicipal offices except those of alcalde and regidor had been subject 
to sale rather than election. A law of 1620 prescribed that owing 
to the inconveniences resulting from the election of regidores in 
accordance with the custom in Spain and the Indies, that office in 


*4:5:8, Felipe II. *4:6:6, Felipe II. *6:1:17, 1534. 
*4:6:3 to 7, 1531, 1595. = °4:10:6, 1554. °4:10:5, 1603. 
74:9:12, 1624. §4:9:10, 1613. °4:9:10, 1613. 


4:9:7, 1625, Carlos II. "4:9:13, 1609. 78:19:1, 1522 to 1645. 
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the Spanish towns of the Indies was to be sold at auction in the 
prescribed manner, consideration being had for the most capable 
person and especially for the first settlers and their descendants.** 

The income from the sale of municipal offices belonged to the 
crown,** not to the pueblo, and the details of sale were in the hands 
of the officials of the real hacienda,’® who made a report of the same 
to the proper minister.‘*® The ordinary conditions of the office 
were implied when the office was sold,’? and any special conditions 
or changes had to be specified in the title, no matter whether the 
changes were due to the buyer or to the government, as for instance, 
if a buyer was under age and intended to have the office filled by 
his father or uncle.’* Merit rather than price was to determine 
the successful bidder.'® In this connection it was required that 
the successful bidder must meet the approval of the magistrate 
(justicia ).?° 

The office to be sold was advertised for sale every week by the 
governor with the assistance of the fiscal.2? Once sold, no allega- 
tion of deceit or misrepresentation could be made by either the 
vendor or the vendee.??, During the acceptance of bids no prom- 
ises were to be made by the officials having charge of the sale,?* 
although the fiscal of the audiencia and the officials of the real 
hacienda of the district were to inform themselves extrajudicially 
as to the value of the office to be sold, in order that the real hacienda 
might not be defrauded.** A report of the evaluation and sale of 
an office was to be given to the council by the governor. In the 
Audiencia of Guadalajara an oidor (judge) was appointed by the 
viceroy to look after the evaluation, and sale of offices through the 
instrumentality of the officials of the real hacienda in the various 
localities. The credentials of office were issued by the viceroy 
himself.2° The royal revenue was evidently the chief consideration 
in the sale of these offices, many protestations to the contrary not- 
withstanding. Thus it was provided that although a city as a 
corporation might buy an office, the office in question had to be 
held under the name of some individual who would in time die or 


88 :20:7, 1620. 8:20:1 and 23, 1522 to 1645. 8:20:23, 1636, 1638. 
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vacate the office and thus permit the hacienda real to collect the 
usual fee for such an occurrence.”® 


RENUNCIATION OF OFFICES 


All offices purchased escheated to the real hacienda on the death 
of the owner, but during his lifetime he could renounce the office 
in favor of another person on payment of a certain amount.’ The 
bargain which the first owner made with the person to whom he 
sold it was apparently of no concern to the crown sv long as the 
vendor paid the regular fee of one-half the original cost to the 
real hacienda at the time of transfer. For any further transfers 
of the office from one to another by renunciation, one-third of the 
original value of the office had to be paid to the real hacienda. In 
the case of the offices requiring education, “oficios de pluma,” the 
fee for renunciation was one-third of the original cost during the 
first ten years and one-half of the original cost after that time.’ 

The renouncer (renunciante) must live twenty days after the 
date of renunciation and present the renunciation to the viceroy, 
audiencia or governor within seventy days.* If the renunciante 
did not live twenty days beyond the date of renunciation, the office 
escheated to the real hacienda the same as though he had died 
without making any renunciation in favor of another party. The 
escribano de cabildo (cabildo scrivener) and the officials of the 
real hacienda were to notify the viceroy of any salable offices that 
should become vacant.’ Even though an escribano secured his 
office by renunciation, he could not exercise it until he had received 
his proper credentials from the royal authorities.® 

The evaluation of the offices renounced was verified by the fiscal 
to prevent fraud.” For the act of renunciation to be held up await- 
ing an evaluation of the office, the act must be of benefit to the 
real hacienda and certified proof to that effect must be sent to the 
Council of the Indies.‘ 

All offices sold or renounced had to be confirmed by the Council 
of the Indies, six years being allowed for confirmation in the most 
distant parts and five years for the others.® If the purchaser of 


*8:20:19, 1627. 18:21:1, 1604, 1606. *8:21:1, 1604, 1606. 
°8:21:4, 1606, *8:21:6, Felipe III. °8:22:2, 1652. 
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the office did not secure confirmation within the time limit, he must 
pay one-third the original value of the office to the real hacienda 
or else give up the office and receive back only two-thirds of the 
price that he paid for it.1° The buyer or seller (comprador or 
renunciatario) of an office had to secure a commission from the 
viceroy or governor within four months in order to exercise official 
authority. These commissions served as credentials until confirma- 
tion by the Council of the Indies could be secured." 


THE CABILDO 


The officials of the cabildo must be land owners of the town,!” 
and the viceroy and governor were forbidden to appoint officials 
ad interim to the cabildo in the absence of its proprietary mem- 
bers.1® In the capital city, if the governor or his lieutenant (ten- 
iente) did not appear at the meeting of the cabildo, the alcalde ordi- 
nario must act as chairman and the session proceed as usual.’* The 
meetings were to be held in the town hall and no place else except 
under urgent necessity, and after summoning all the members.’ 
Under no pretext could the governor have the cabildo meet in his 
house or let any military minister interfere with that body.*® When 
the governor was in the cabildo his teniente could not enter.17 The 
governor had to see that no regidor served in the regimiento with- 
out proper authority."* When the cabildo was considering a ques- 
tion of personal interest to some one of its members, that member 
had to absent himself at once and stay away until the question 
was settled.’® 

The cabildo also had judicial functions. Cases involving no 
more than a hundred dollars went from the alcalde ordinario to 
the cabildo on appeal, and this body could exercise jurisdiction in 
cases up to a hundred and fifty dollars.2° Appeals from the fieles 
executores. functionaries akin to probate judges, went to the cabildo 
if the fines did not exceed seventy-five dollars, otherwise they went 
to the audiencia.** Such cases involving no more than a hundred 
dollars did not admit of appeal or petition to the audiencia from 


8 :22:7, 1606. 18 :22:3, 1606 to 1640. 4:10:22, 1618. 
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the cabildo and the fines of the cabildo were executory.”? A city 
could only appeal a civil case for its consejo when the case in 
question arose or had its principal cause within its own juris- 
diction.?$ 

All officials of the cabildo were subject to residencia.** A pen- 
alty of one hundred dollars was imposed on any one except members 
of the cabildo who should sit on the benches placed in the church 
for that body,?> but the cabildo was forbidden to upholster these 
benches in any manner whatsoever.*® If presidio officers were 
present, the cabildo chose which side it would occupy and the 
presidio officials then took the other side, they being prohibited 
from using either chairs or cushions.?? 


THE REGIDORES 


The inconsistency of the various public laws of the Recopilacion 
is well illustrated in the matter of regidores. One law, already 
cited under the founding of towns, provided for twelve regidores 
for the metropolitan city, eight for the others, and four for the 
villas and lugares.1_ Another law dealing specifically with regidores 
provided twelve for the principal cities, and no more than six for 
other cities, villas and pueblos.?, The regidores were to be elected, 
in case the power of appointing them had not been given to the 
adelantado, the number to be elected being determined by the gov- 
ernor in conformity with the laws on the subject.® 

The regidores were forbidden to have an interest in any public 
occupations such as the carniceria (slaughter house), and in case 
they were entrusted with any public funds they had to give suff- 
cient bond.t| They were forbidden to have any sort of a retail 
establishment in the town even though it was to sell the products 
of their own farm.’ They were all to be land owners as stated 
above in the section on the cabildo.’ In case a regidor desired to 
report a certain evil to the royal authorities, the complaint had to 
be made first in the cabildo and acted on there by all the members 


*#5:12:20, 1634, Carlos II. *85:12:18, 1558. 
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before it was sent on to the authorities of the Crown.” Regidores 
who were appointed to serve with an alcalde as fieles executores 
were subject to residencia by an oidor (judge) appointed annually 
by the viceroy or president of the audiencia for that purpose.* 

A law giving the regidores special preference in the allotment 
of lands has already been cited.® Another law provided that they 
should only be imprisoned in a decent jail (carcel decente).1° All 
the officials of the cabildo were enjoined to attend its meetings 
regularly, but in case the governor and the alcalde ordinario should 
be absent, the oldest regidor, as lieutenant of the alcalde ordinario, 
was to be chairman and ranking member, even though the alguaciles 
mayores of the audiencia or the oficiales reales should be present 
and members of that body." 

Under the head of “sale of offices” is a law of 1620 which makes 
the office of regidor salable instead of elective, the avowed pur- 
pose being to correct certain abuses arising from these elections.'* 


THE ALCALDE ORDINARIO 


No city could have more than two alcaldes ordinarios.‘* This 
official had to be a citizen, but could be a military man if he was 
also a resident land owner of the city.1* The alcalde must be « 
capable, honorable man, able to read and write and possessed of the 
other necessary qualifications for such an office.’* In the filling 
of this office, preference was to be given to the “first discoverers, 
conquerors, and settlers” (primeros descubridores, pacificadores y 
pobladores) and their descendants, provided they were able and 
suitable for the office. Officials of the Crown could not be elected 
to, nor exercise the office of alealde ordinario.!7 Debtors of the 
real hacienda were disqualified for this office.'® 

The viceroy, president, and judges were not to interfere in any 
way whatsoever with the free election of the alealde ordinario.'® 
The incumbent alealdes ordinarios were to assist in conducting 
the election, and were to remain in the ecabildo until the new 
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alcaldes were installed.2° As alcaldes ordinarios were not eligible 
for re-election till after two years, the ordinary danger of such an 
arrangement was lacking. They had to pass the first residencia 
also before they were eligible for re-election.** The election of 
alcaldes ordinarios had to be confirmed by the viceroy or governor.** 
To a certain extent the jurisdiction of the alcalde ordinario was 
settled by custom.?* In pueblos where there was no governor or 
lieutenant (teniente) of the governor, the two alcaldes ordinarios 
had jurisdiction in first instance in all cases (negocios, causas, y 
cases), both civil and criminal, over which the governor had juris- 
diction.2* Appeal from this jurisdiction was to the cabildo, gov- 
ernor or audiencia, depending on the character of the particular 
case to be appealed.*® In certain places suits between an Indian 
and a Spaniard came within the cognizance of the alcalde ordinario, 
although in the main, cases involving the Indians were not subject 
to the jurisdiction of the officials of the Spanish towns.?* The 
alcalde ordinario must hold court in the casa de cabildo or mu- 
nicipal building at the accustomed hour, even though a sale of 
offices by the governor and oficiales reales should be held at the 
same time.?7_ Special laws governed the jurisdiction of the alcaldes 
ordinarios in the great capital cities like Lima, Mexico, or Manila.* 
In the cities containing an audiencia the alcaldes ordinarios were 
not to give assistance invoked by the ecclesiastical courts against 
the Indians or other persons.?® 

In important cases the alealdes de hermandad were to turn their 
prisoners over to the alcaldes ordinarios,®° and in the absence of 
the alcaldes de hermandad, the alcaldes ordinarios were to take 
over their functions.*! In general, cases involving less than twenty 
pesos were to be settled by the escribanos without their going to 
the alcaldes ordinarios.** 

The gobernadores and. alcaldes mayores could take cognizance of 
cases before the alcalde ordinario only upon appeal.** The presi- 
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dents and oidores (judges) of the audiencia could not interfere 
with the jurisdiction in first instance of the alcaldes ordinarios in 
their respective districts, nor were the presidentes and oidores to 
give citizens the right to complain against the alcaldes ordinarios 
before the Council of the Indies.** Suits against municipal officials 
were not to go before the audiencia in first instance except in crim- 
inal cases or large civil suits.** Suits against one alcalde were 
brought before the other one, when the governor was not there to 
hear the case.*® Suits against the other municipal officials came 
before the two alcaldes ordinarios sitting together en banc.*7 When 
the audiencia confirmed the sentence given by the alcaldes ordi- 
narios, they were returned to these alcaldes for execution.** The 
alecalde ordinario was not to liberate a prisoner if an appeal had 
been made from his decision.*® 

The alcaldes ordinarios had a vote in the cabildo*® and in the 
absence of the governor or his lieutenant the senior alcalde was 
chairman of that body.*t When the governor was serving as chair- 
man of the cabildo, the alcaldes ordinarios could not enter.*? Where 
there was no resident governor, the alcaldes ordinarios could visit 
the markets and stores and fix prices at a just rate.** They could 
not trade in those things under their control or have any interest 
in them.‘* The alcaldes ordinarios were to have nothing to do 
with the bids for or sales of supplies as these were duties of the 
governor and the fieles executores.*® 

In the absence of the governor and his tenientes (lieutenants) 
from office and until such time as the office could be filled by the 
viceroy, the alcalde ordinario of the capital city of the province was 
to serve.4® When the office of alcalde ordinario became vacant 
before election, the oldest regidor was to serve.*? 


THE ALGUACIL 


The governor as jefe politico (political chief) of the pueblo he 
lived in, appointed the alguaciles, but in the other towns the alcaldes 
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ordinarios appointed them.’ The alguacil was the executive officer 
of the court and the police officer of the town. He usually had 
tenientes and with their aid he executed the orders of the court, 
be it alealdia ordinaria, or audiencia.* He policed the streets day 
and night, and both his tenientes and his slaves were permitted to 
bear arms for the execution of these duties The alcaides and 
the prison were under his charge and he could remove his tenientes 
or the alcaides for legitimate cause.’ The justicias, escribanos, and 
alguaciles jointly administered the justice of the district.6 The 
alguacil was allowed to enter the cabildo bearing arms.’ 

The alguacil got a certain per cent of the executions that he 
carried out, the exact amount varying from place to place.* But 
in collecting fines or other executions that accrued to the royal 
treasury, he was not allowed to collect any fee,® and he was not 
permitted to rent his own office or that of his tenientes.*° The 
alguacil mayor could not hold another office,’ could not be served 
by alguaciles menores,’* nor engage in business.’* In public func- 
tions, he was placed next to the gobernadores and justicias and 
above the regidores.** 

The aleaide had to reside in the carcel and look after it. 

The procurador was to be elected by the regidores in the regular 
manner and not by cabildo abierto.“* (The cabildo abierto was a 
town meeting, a junta magna. ‘The use of the term “cabildo 
abierto” here must indicate that there was a tendency toward the 
election of certain officials by popular vote, but that this was opposed 
by the Council of the Indies.) The procurador was to assist in 
the business transactions, “negocios” of the city, defend the city 
before the audiencia or other tribunals, and secure for it justice 


and the protection of its rights and pretensions.’ 
r'HE ESCRIBANO 


The escribano was a sort of combined notary public and clerk 
of court who wrote out and authorized by his signature autos and 
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judicial proceedings as well as acts and contracts between parties.** 
Ordinarily he had to be twenty-five years of age, with sufficient 
education for the office and four years experience under an escri- 
bano.?® There were five kinds of escribanos: reales, de namero, 
de camara, de cabildo, and de gobernacién. An escribano real could 
exercise his office anywhere in the kingdom except where there were 
escribonas del nimero. These latter could exercise their profes- 
sion only in the province or district to which they were assigned, 
but in that district they had exclusive jurisdiction. A _ specific 
number were assigned to certain provinces hence the name, escri- 
bano del niimero. The escribano de cémara was clerk of court 
for the audiencia and other high tribunals. The escribanos de 
cabildo were those who assisted the cabildo at its sessions, and 
authorized its acts and resolutions.2° The writer has found no 
direct definition of escribano de gobernacion, but that official seemed 
to be the escribano who served as notary and clerk for the governor 
or other executive head of the province.” 

While it would seem that the escribano on the frontier of New 
Spain was conspicuous for his absence, still the laws relating to 
that office are so numerous and voluminous in the Recopilacién as 
to demand considerable attention. The law providing for the estab- 
lishment of the office was re-enacted twelve different times between 
1564 and 1669, almost twice as many times as any other law noticed, 
indicating the importance which the Council of the Indies attrib- 
uted to it.?? Evidently the crown expected this officer to check 
the legal and administrative affairs of the government much as the 
royal officials did the economic affairs.2* The law establishing the 
office covers two pages and provides at the close that the appoint- 
ment of escribanos shall lie only with the Council of the Indies.** 
Those to be appointed must have passed an examination under the 
audiencia,*® and no mulattos or mestizos were eligible?® nor could 
an encomendero be an escribano.?? 

Where there were presidios, the escribanos were to have office 


*Escriche, Dic. de Legis y Juris., 641. 
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there rather than in the casa de cabildo.?* Their duties were many 
and very important. They took the testimony of witnesses and 
thus to a slight extent, at least, served as a preliminary court.?® 
They served papers on persons for the court,*° and conjointly with 
the governors, justices, and alguaciles carried on the administra- 
tion of justice.** The proof in cases pending before the audiencia, 
was to be in the hands of the escribanos of the pueblo from which 
the case came, except where special receptores were appointed by 
the court for that purpose.*? In cases involving less than twenty 
pesos the escribanos were to make no record of it, receive no papers 
or petitions from the lawyers, and charge the litigants no more 
than half a peso each.** All papers, judicial records and registers 
passed to the succeeding escribano,** and in case an escribano de 
camara absented himself he had to leave his records and registers 
with the escribano de cabildo.** All papers and records of the 
escribano had to be written out in full.*® 

The escribano was to have a separate register in which to keep 
a record of the things and amounts deposited with or before him.*” 
The escribano de cabildo also had to have a book to record the 
guardianships and estates put in the hands of guardians, together 
with the bond given by the same.** In case of an appeal from an 
interlocutory decree of a lower court, the escribano de nimero of 
the resident city of the audiencia had to go the next day to the 
court appealed from to secure the facts and make a report to the 
audiencia.*® The method of appeal was to have some escribano 
bring the case before the higher court.*? The escribanos and re- 
ceptores examined witnesses on request or as a part of their official 
duty in both civil and criminal and in summary and plenary 
judgments.*? 


*5:8:38, 1615. 2:15:91, 1587; 5:8:34, 1562, 1596. 
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Escribanos reales had to submit their credentials to the cabildo 
before they could practice their profession in the pueblo.‘? The 
escribanos de gobernacién were to look after the affairs of the 
Indians in accordance with the local custom.** The audiencia was 
to make up a list of fees for the various escribanos,** and this list 
was to be posted in the office of each.*® The escribanos were never 
to charge any fee for services touching the patrimonio real*® or 
the oficiales reales.*7 The escribanos for the ecclesiastical courts 
had to be laymen and they were subject to the same regulations as 
the other escribanos.** The Indians did not have to pay any fees, 
but caciques and communities of Indians had to pay half the reg- 
ular fee for the services of the escribano.*® 


ECONOMIC ADMINISTRATION 


The citizens of the New World were specifically exempted from 
the interference of the corredor (exchange broker), except in the 
more important contracts and large dealings. The prices of foods 
and drink were fixed by the alcaldes of the town and a regidor 
appointed for that purpose by the cabildo.? Property under liti- 
gation was put into the hands of a depositario who was under bond.* 
The escribano de cabildo kept a record of these depositos as stated 
above in the section on the escribano.* The cabildo checked the 
bond of these depositarios every year and if need be required a 
strengthening or increase in the bond. It was the duty of the 
audiencia to see that the depositarios returned these depositos to 
the rightful owners at the proper time.® 

The officials of the real hacienda had a distinct jurisdiction from 
that of the ordinary civil officials, much the same as do the internal 
revenue officers or customs officials in a city of the United States. 
But there is this very important difference. The oficiales reales 
could and did deal directly with local affairs when ordered to do 
so by the crown. For instance, an oficial real might be ordered 
to keep certain records jointly with the alcalde ordinario.” An 
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oficial real, however, could not hold any municipal office, nor could 
any of his near relatives.. Also, the oficiales reales could not 


appoint a lawyer or procurador to defend the claims of the real 


hacienda at a regular salary. If such services were needed in a 
given case, a procurador was to be secured, and when the case was 


finished he was to be paid for his services in connection with that 


case.® In certain instances to be mentioned later the oficiales reales 
did handle the finances of the civil government of a district,’® and 
they did make an annual report to the governor or viceroy on the 
financial condition of their respective municipalities.” 


REVENUE AND EXPENSES 


The chief source of revenue was the lands (propios) of the 
pueblo, mentioned in connection with the partition of land in the 
four league grant.’ These lands were rented out at auction for 
given periods and had to be knocked down to the highest bidder, 
regardless of whether he was the last tenant or not.'* The cities 
were not to spend the propios or appropriate money for salaries 
without a license to do so.4* Warrants for extraordinary expenses 
of the regidores were not to be paid until they were approved by 
the audiencia real or the special land officer, except where these 
warrants were for less than five dollars.** The propios were not 
to be spent in receptions for prelates, presidents or other high func- 
tionaries who might visit the city.*® 

Some towns had a public granary where all grain for sale had 
to be stored.'7 Even where a farmer owned a bakery, he had to 
declare how much grain he had on hand for use in his bakery.’® 
One law provided that no produce could be taken from this public 
granary for the use of oficiales reales or higher officials except in 
case of urgent necessity, and in the latter case, the amount used 
was to be scrupulously returned as soon as possible.’® 

The issuing of warrants upon and appropriation of the income 
from the lands for the uses allowed, was in the hands of the cabildo 
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and the alcalde ordinario, or the governor if he were a resident 
of the city.?° 

The higher officials were forbidden to interfere in this financial 
administration except as provided by law in the matter of accounts 
and audits.2!_ Where the city income was not sufficient, a special 
decree from the crown was sometimes secured giving the city the 
privilege of retaining for its own use the fines collected for the 
royal exchequer.”* 

For the building of roads, special assessments were levied by the 
governors upon the various cities and towns.?* A regidor could be 
appointed superintendent of public works since some municipalities 
did not have any income with which to hire a special official for 
that purpose.** No excise tax or contribution could be levied by 
any person or community except where it was specifically provided 
for by law.?® Also the cities were forbidden to levy taxes on either 
Spaniards or Indians for the maintenance of police.2* The audi- 
encia was instructed to prohibit assessments except where such 
were absolutely necessary.2* The alcalde ordinario had authority 
to allow assessments up to twenty-five dollars. For larger sums 
up to two hundred dollars a special license from the audiencia was 
necessary, and for still larger sums the permission of the Council 
of the Indies was required.** The law further provided that the 
audiencia was to grant this license to levy taxes only for a limited 
amount, for a specified use, and in case the city had not sufficient 
money already for the purpose.?® A special exception was made of 
taxes for the purpose of destroying the locusts. In this case both 
assessments and personal services might be demanded of ecclesias- 
tics and oficiales reales, as well as of civilians, since the danger of 
locusts affected all alike.*° 

Ordinarily Indians were exempt from excise and direct taxes, 
but in case of necessity the minimum assessment might be levied 
upon them in the form of personal service, produce, and money.*! 

In the case of an excise tax levied in the City of Panama for 
the repair of the road to Porto Bello the treasury officials were 
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instructed to collect the tax and pay it out for this purpose under 
warrants from the president and judges of the real audiencia. The 
law states that the purpose of this special arrangement was to elim- 
inate the evils and dangers of collection and administration. The 
money collected was to be kept entirely separate from that of the 
real hacienda.*? The accounts of a city containing the audiencia 
were audited by a judge (oidor) appointed for that purpose.** For 
the other places, the governors were instructed to take an annual 
account of the property of each pueblo through the instrumentality 
of the oficiales reales. This account was to be sent to the Council 
of the Indies in order that that body might review and understand 
the distribution and expenditure of said property.** 


RANCHERIA GOVERNMENT*® 


In the fishing and pear] fishery country little communities of a 
temporary character sprang up, especially in the Cumana region, 
and although some sort of local government was needed, the char- 
acter of the population and surroundings made the dignified cabildo 
of the ordinary Spanish pueblo out of place.** It was provided, 
therefore, that the governor, together with the boat owners, should 
elect an alcalde ordinario and four regidores or diputados (depu- 
ties) for a term of one year or till their successors should be duly 
elected.*” If the rancheria were included within the jurisdiction 
of two different provinces, two diputados were to be elected from 
one jurisdiction and two from the other, and the alcalde ordinario 
was to be chosen from the citizens of the one province one year and 
from the citizens of the other the next, the alcalde for the first 
year to be determined by lot.** 

The qualification for an election in the rancheria was the owner- 
ship of a boat that was duly armed and equipped with no less than 


"4:15:9, 1638. °4:9:21. “4:13:6, 1573. 

*In popular parlance, a rancherfa was any Indian village, and in so far 
as it was distinguishable from the term reduccion, it was an Indian village 
free from the supervision of the mission. The framers of the laws of the 
Indies had no interest in any Indian village government not under the 
control of the mission or the governor; consequently, this popular use of 
the term rancheria is not found in the Recopilacién, even though it 
came into general use after the Recopilacién rancherfa had been forgotten 
by all but historians. 
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twelve negroes.*® The alcalde and the four diputados were to meet 
at least every two months and if, on petition or at the discretion 
of the alcalde ordinario, an open meeting of all the electors should 
be called, “cabildo abierto,” the boat owners had to attend to dis- 
cuss the important affairs that had occasioned the summons.*° 

A fort (casa fuerte) was to be built in the rancheria as protection 
against the corsairs, and within this casa fuerte there were to be 
two rooms, one of which was to contain the treasury chest of the 
real hacienda with three keys. The other strong room was for the 
deposit of the oyster shells secured by the fishermen. All shells 
were to be brought here immediately and not opened for the extrac- 
tion of the pearls except in the presence of the oficiales reales.** 

The alcalde and four diputados were authorized to hire a chap- 
lain at the expense of the rancheria, and if he turned out to be 
prejudicial to the community, he could be dismissed by these same 
officials.* These five officials had to keep a record of their ordi- 
nances, decisions, etc., and these records were to be kept in a box 
with two keys, one key going to the alcalde ordinario, the other to 
the oldest diputado.** 

The alcalde of the rancheria could not be alealde ordinario or 
regidor in any other place, and he had to reside where the major 
portion of the rancheria was located.** A procurator was elected 
to look after the things pertaining to the rancheria and to oppose 
the things that were prejudicial to it.*° Also an escribano real of 
that jurisdiction was elected to authenticate autos, draw up con- 
tracts, etc., as occasion demanded.*® Within a month after election 
the incoming officials were to take an invoice of the papers, prop- 
erty and equipment left by their predecessors.** 

The chief duties of the cabildo, and especially of the alcalde, were 
to discover new oyster beds, assigning certain persons to this 
specific task,** and to keep a sharp lookout for corsairs, special 
sentinels and lookouts being stationed on the coast for that pur- 
pose.*? The cabildo had full jurisdiction over the ordinary affairs 
of the rancheria and no one was exempt from the contribuciones 
which they imposed for the good of the community.°° Appeal from 
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the decisions of the alcalde ordinario lay to the governor, and if 
the rancheria was within two jurisdictions, the appeal went to the 
governor of the province of which the alcalde ordinario was a 
citizen.” 

The cabildo was to elect a receptor vy mayordomo every year from 
among the boat owners. It was his duty to collect the fines and 
condemnations of the court, as well as the taxes imposed by the 
cabildo, and disburse the same with the advice and under the war- 
rants of the alcalde and diputados.** The cabildo determined the 
taxes to be levied and then the alcalde ordinario gave the orders 
for their collection.®** The assessment of taxes was on the basis of 
property wealth and not on the number of negro fishermen that 
each boatman had. Appeal to the governor was the only recourse 
from this assessment.** 

Negroes were not to be sent to the rancheria except on business 
or to serve there, and to enforce this law the alcalde ordinario was 
empowered to inflict arbitrary punishment on slaves thus entering 
the rancheria.** No one was allowed to bring merchandise to the 
rancheria or deal in pearls, because this rendered unstable the price 
of pearls and caused loss to the royal exchequer through failure to 
pay the fifths (quintas).** 

The boat owners were forbidden to have a mayordomo or boatman 
who was not armed according to law, and the alcalde was authorized 
to visit the houses when he pleased to see if they had the required 
armament.®? Individual boat owners were forbidden to go out and 
settle alone without special license from the alcalde mayor.°* Even 
Spaniards who were not boat owners or property owners there were 
forbidden to go to the rancheria.*? 


INDIAN PUEBLOS: REDUCCIONES 


If the Spanish municipality in America was e bad admixture of 
seigneurial, local and realengo jurisdiction, the government of the 
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Local Government in the Spanish Colonies 


Indian villages was even more so. The viceroy, the governors, and 
the ecclesiastical courts all had original jurisdiction in the Indian 
towns.1. Many attempts were made to guard the rights and cus- 
toms of the caciques, although seigneurial jurisdiction was, in the 
main, denied them.? Such rights as they retained, however, were 
handed down from father to son.* The ordinary provincial jus- 
tices could not try a cacique for anything but a grave offence and 
even then a report of the case had to go to the audiencia.* The 
caciques had criminal jurisdiction in minor offences.® 

The governors were forbidden to put proprietary alguaciles 
mayores in the Indian towns, but they were authorized to appoint 
an Indian alguacil if they saw fit. The regular officials of a re- 
duccion were to consist of the following,—all Indians: for the 
smaller villages, one alcalde; if more than forty houses, one alealde 
and one regidor; if more than eighty houses, two alcaldes and two 
regidores, and in the very large pueblos two alcaldes and four regi- 
dores. These offices were elective as in the Spanish towns, but the 
elections were to be held in the presence of the curate.’ 

The Indian alcalde could only make inquiry, arrest the delin- 
quent and take him to the prison of the Spanish town of that dis- 
trict. Where the delinquent was guilty of missing mass on a 
fiesta dav, of getting drunk, or a similar offence, the Indian alcalde 
could punish him with a day in prison and eight lashes. In case 
of habitual drunkenness more severe punishment was permissible.® 
The Indian alcalde ordinario could arrest and detain in prison for 
cause any negro or mestizo until a justice of the province could 
arrive to hear the case.° This Indian alcalde was exempt from 
taxation and personal services.'° 

The assessment of the mita was left to the cacique, but the rest 
of the local government was in the hands of the alcalde and regi- 
dores in so far as it was not reserved to the provincial authorities." 
Where there was a common chest (caxa de comunidad) the audi- 
encia appointed a cobrador who handled the property of the com- 
munity, and collected the tercias and censo8.‘* He had to give a 
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bond for his office** and make a monthly report of his dealings and 
collections to the oficiales reales.‘* The collections were entered in 
the caxa and he gave a receipt to those who paid.** An escribano 
was also appointed by the audiencia for the caxa de communidad to 
authenticate papers connected with its affairs and take care of the 
judicial and extra-judicial autos touching on the same. He was 
to charge fees to the Spaniards but not to the Indians.’® An al- 
guacil was similarly appointed to execute embargos, give summons, 
ete., as the judicial affairs connected with the caxa might demand." 

An encomendero was forbidden to enter the Indian pueblos’* or 
interfere in their government.’® He could, however, appoint a 
calpizque or mayordomo for each Indian pueblo to look after his 
interests, if a license to this effect were secured from the governor.”° 
These calpizques had no judicial authority even though the village 
was under seigneurial jurisdiction, and any calpizque carrying the 
vara de justicia into an Indian pueblo was to be punished by the 
provincial authorities.” 

Indians were exempt from paying the tithe (decima) in the case 
of executions, and in the case of other fees the administrators of 
justice were to proceed with moderation and keep in mind the well- 
being of the Indians.** Indians were not permitted to go from 
one reduccion to another, and the penalty for so doing was twenty 
lashes for the culprit and four pesos fine on the cacique who per- 
mitted it: the four pesos to go to the church treasury.** 


LOCAL VERSUS CENTRAL GOVERNMENT 


There was an essential difference in principle between the local 
government herein provided for and that of the larger units of 
the colonies. The local government was to be indigenous, growing 
naturally out of local conditions, officered by resident land owners, 
preferably those who had been there the longest time.** The local 
government was supposed to have no interest outside of its own 
jurisdiction. Family ties were favored, strangers were often ex- 
cluded, and the local income was supposed to be from local sources. 
The attachment of the citizens and officers was to the soil. 
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The provincial officials, on the other hand, were supposed to be 
detached from local ties and local support. The corregidores were 
forbidden to appoint tenientes who were natives of the city or prop- 
erty owners.2> A governor or other provincial official was forbidden 
to marry anv woman of his district?® or appoint to office any rela- 
tive as close as the fourth grade.** Under ordinary circumstances 
the governor was only to visit the towns of his district once during 
his term of office.** It was the intention of the framers of the 
laws of the Indies that their attachment should be to the crown, 
the Council of the Indies, and the viceroy. 


CONCLUSION 


This summary does not include all of the local officials men- 
tioned in the Recopilacién, but it does attempt to include all those 
whose functions are at all defined. The alférez real is twice men- 
tioned as outranking the senior regidor,’ but his ratson d’étre is not 
given, and in actual practise it seems that he varied all the way 
from an under officer in the civil militia in the Philippines to an 
honorary personality merged with one of the regidores in San Fer- 
nando de Béxar, Texas. The mayordomo is mentioned in an early 
law? but his functions are not suggested, although reference is made 
in another place to a special land officer who could approve war- 
rants on the proprios.® 

This paper fails to leave that satisfactory feeling of definiteness, 
as to what are local and what are provincial functions, that we are 
accustomed to experience in the study of local institutions in Eng- 
land and the United States. This is due to the fact that no such 
cleavage existed in the Spanish colonies. The governor was ex- 
officio the chief municipal authority in the city of his residence.* 
The officials of the chief city of a province had functions that per- 
tained to the province as much as to the city.5 The alguacil mayor 
of the audiencia was often a regidor, and, on occasion, ranked as 
a local rather than a provincial official. The ordinary regidor 
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might become ex-officio the governor of the province,’ and the 
viceroy himself was ex-officio the governor of the province of Mexico 
and chairman of the cabildo of Mexico City. Perhaps the dif- 
ference between city government in the United States and city 
government in the Latin countries may be expressed by the broad 
statement that city government in the United States is a creation 
of the state, while in Latin countries, traditionally at least, the city 
government created the state.s The governments of Latin Ameri- 
can cities were the lineal descendants of the government of the city 
of Rome. The French influence had not yet reached them, al- 
though that influence, together with other factors, had long since 
killed municipal life and uprooted historic institutions in the cities 
of the mother country, Spain.° 


5 :3:12-13, 1535 to 1627. 

*This is illustrated by the histories of Vera Cruz, Caracas, or Buenos 
Ayres. 

*Danvila, El Poder Civil En Espana. 
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BRITISH CORRESPONDENCE CONCERNING TEXAS 
XV 


EDITED BY EPHRAIM DOUGLASS ADAMS 


KENNEDY TO ABERDEEN? 
No. 16. 
Her Majesty’s Consulate. 
Galveston, July 8th. 1844. 
My Lord, 

I have the honor to transmit herewith a Memorial addressed to 
Your Lordship by British Subjects resident in Texas, having ref- 
erence to the Measures in agitation for Annexing Texas to the 
United States. 

A considerable proportion of the Memorialists are known to me 
as persons respectable by position and character. They assign as 
a reason for the comparatively small number of Signatures, that 
it was deemed inexpedient, placed as the British residents are 
amidst a preponderating population from the United States, to 
hold public Meetings, or to make any open demonstration for the 
purpose of eliciting the opinions of their fellow-Countrymen 

William Kennedy. 
The Earl of Aberdeen, K. T. 


RUTHVEN AND OTHERS TO ABERDEEN” 


[ Enclosure ] 

To the Right Honble. The Earl of Aberdeen Her Britannick 
Majesty’s principal Secretary of State for Foreign Affairs. 
The Memorial of the undersigned British residents of the Towns 

of Galveston and Houston in the Republic of Texas Humbly 

Sheweth: . 

That your Memorialists, the greater part of them are engaged in 
Commercial pursuits, selected Texas as a field for their industry 
and enterprize, under the belief that it wovtld remain an Inde- 
pendent State, in which Capacity it has been formally recognized 
by Her Majesty’s Govt. and the Governments of France, The 
United States and Holland. 

1F, O., Texas, Vol. 10. 
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That regarding Texas as Politically Independent and looking 
forward to a pacification between her and Mexico, as not being 
remote, Your Memorialists, who in Common with the rest of the 
population have suffered from the unsettled Condition of Public 
Affairs are perfectly satisfied to remain in the Country Employed 
in their several pursuits, Not doubting that the future would in 
the ordinary Course of events bring them a fair return for Capital 
and Labour. 

That, after having been led to entertain hopes of an adjustment 
between Mexico and Texas being speedily effected, and in a great 
measure through the friendly Mediation of Her Majesty’s Govt 
acting in accordance with other Powers by whom the Independence 
of Texas has been recognized, Your Memorialists have learned 
with Surprize and regret that proceedings have been, and are now 
in active progress by persons Clothed with Authority for effecting 
the Annexation of Texas to the United States. 

That, Your Memorialists while they cannot but view the pro- 
jected measure of Annexation as wholly inconsistent with the 
treaty obligations to which Gt Britain and the Republic of Texas 
are mutually covenanting and assenting parties, necessarily Con- 
template in it the virtual violation of an understood Compact with 
themselves, as residents in the Country, proposing as the Measure 
does, to substitute our Govt. for another, and to introduce prin- 
ciples of Commercial legislation at variance with their Mercantile 
Interests, and as they believe, with the interests of England and 
all other Manufacturing Countries of Europe. 

That being likewise impressed with the Conviction, that the 
incorporation of Texas with the Federal Union would ultimately 
give to the United States the power to establish a Monoply of 
North American Commerce, and transfer to them a complete as- 
cendency in the Affairs of this Continent—Your Memorialists 
humbly hope that Her Majesty’s Govt will adopt such Measures 
as they, in their Wisdom may deem most expedient to bring about 
an early and honourable Settlement of the difficulties existing be- 
tween Mexico and Texas and to guard against the accomplishments 
of any project inconsistent with the Political Independence of 
the Republic and the treaty Stipulations existing between her and 
Gt. Britain. 
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A. S. Ruthven 

Thos. V. Mortimer 

Jno. Dickinson 

Wm. Thomson 

James Grant 

A. P. Thompson 

Wm. Wood 

John Newland 

James Smith 

D. H. McDonald 

W. N. Lyon 

H. M. Ganmell 

William Purviss 

John Collins, a resident 
of The County of 
Houston. 

W. G. Dyer 


R. B. Hannay 
Wm. M. Hudson 
Angus McKenzie 
James Denny 
Henry Bryant 

A. Waddington 
G. B. Scott 

John Scott 

Wm. C. Byrne 
Saml. Hyatt 
David R. Robertson 
Charles Daniel 
Wm. J. Wright 
Thos. Cooper 
William Bollant 
Henry Stephenson 
J. H. Grieve 





Robertin Hannay 


[Endorsed] In Mr Consul Kennedy’s Despatch, dated 8th July. 
1844. (No. 16.) 


KENNEDY TO ABERDEEN® 


Private. Her Majesty’s Consulate 
Galveston July 8th. 1844. 
My Lord, 

In a letter marked “Private” which I had the honor to address 
to Your Lordship on the 18th Ultimo, I observed, that “Among 
a Republican democracy, political secrecy is next to impossible.”— 
A (printed) correspondence herewith enclosed,* between Her 
Majesty’s Chargé d’Affaires and the Secretary of State of Texas, 
affords evidence that this observation is not ill founded. The cor- 
respondence was published in the Texan Newspapers within about 
two Months from the date of the first of communications which it 
includes. 

The rejection of the Treaty of Annexation, by the Senate of 
the United States, has disappointed the expectations of many in 
this country, and has from some elicited signs of irritation. A 
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Galveston paper. (the Civilian), of Saturday last remarks—“We 
have not yet had time to see what effect the rejection of the Treaty 
and other Measures for the Annexation of Texas by the United 
States Congress, will have upon the minds of the friends of the 
Measure, in this Country generally, but, in Galveston, as far as 
we have heard them express themselves, the prevailing opinion 
seems to be that the question has been closed forever, and that 
for Texas to entertain it further would be a degradation not to be 
endured.”—As I mentioned in my letter of the 6th May to Captain 
Elliot (of which I transmitted a Copy to Your Lordship) “the 
European residents form a considerable proportion of the inhabit- 
ants of this place.” 

A well informed Correspondent writes to me from New Orleans 
on the 29th. Ultimo.—“The Subject of Annexation will be taken 
up again soon, and agitated with redoubled vigour, and not with- 
out probability of success; provided Texas cannot, in the mean- 
time, be induced to withdraw her consent.” There are Americans, 
of some influence, at present, on a visit to Galveston, who, while 
they declare themselves warm supporters of Mr Clay’s pretensions 
to the Presidency, speak of the Annexation of Texas to the United 
States as an arrangement all but certain. One of these persons, 
an extensive Merchant of New Orleans, is about to establish a 
Sugar plantation in this Country, and to remove thither Slaves 
employed by him on a plantation in Louisiana, on the presumption 
that Annexation will speedily take place. 

I enclose an extract from the Government Journal’ published 
at Washington on the Brazos, announcing the arrival there of 
Officers bearing communications from General Taylor, now in 
Command of the American troops on the Texan frontier. I also 
enclose, and place in juxta-position with the preceding, a published 
letter® from the Legation of the United States in Mexico. The 
Galveston paper, in which this letter appears, states that General 
Murphy has promptly communicated this information to his Goy- 
ernment; and also that “he has strongly represented to his Gov- 
ernment the absolute necessity of checking this hostile Movement 
of Mexico, evidently made with a view of putting an end to all 
hope of Annexation, and to take vengeance on Texas for favouring 
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any Negotiation on that subject with the United States.” In 
addition to these indications, I notice that the Texan Adminis- 
tration Journal at Washington intimates—that the late Indian 
inroads were stimulated and aided by the Mexican Authorities on 
the Rio Grande. From all the Movements, it would not be un- 
reasonable to infer, that a case of armed intervention was in 
progress. 

The departure of General Murphy, Chargé d’Affaires of the 
United States, will, it is announced, take place in a few days, his 
successor having been appointed.—According to the information 
derived from the private Secretary of the French Chargé d’Affaires, 
M. de Saligny, that gentleman is to arrive at Galveston by the 
next Steamer from New Orleans. 

The United States Brig of War “Somers” arrived off Galveston 
from Vera Cruz, on the evening of the 30th Ultimo, and sailed, 
it was said for Pensacola, on the 2d Instant— 

The Indians have been defeated on the frontier, and the borders 
are undisturbed at present.—A successor to General Houston in 
the Presidency of Texas is to be chosen in September, and there 
are two Candidates in the field—General Burleson, celebrated as 
a leader against the Indians, and Mr Anson Jones, who is now in 
Office as Secretary of State. As yet, the electioneering Campaign 
proceeds but languidly,—the question of Annexation being para- 
mount in the Minds of the people. 

William Kennedy. 
The Earl of Aberdeen, K. T. 


P. S. Persons supposed to be in the confidence of the Texan 
Government say,—that propositions have been made offering to 
secure the independence of this Country within Sixty days, pro- 
vided Mexico be guaranteed against “Annexation,” and the Ports 
of Texas opened to free trade with Great Britain and France. 

The same persons also say that General Henderson, the special 
Envoy from Texas to the United States, has written to Counsel 
the people of this Country against taking amy precipitate step, as 
the prospect of accomplishing the Measure of Annexation is still 
favourable. 

Ww. &. 
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ELLIOT TO ABERDEEN’ 


Private. White Sulphur Springs 
Virginia July 10th. 1844. 
My Lord, 

In a kind private letter from Mr Clay to me, dated on the 29th 
Ultimo, reproaching me for not paying him a visit on my way to 
these Mountains, he observes “My predictions as to the fate of the 
Texas treaty before the Senate were fully verified, the decision 
of that body will vindicate the good faith and honor of the U. 
States” 

“The Author of the Negotiations has totally failed in the object 
which unquestionably moved him to open it” (Mr. Clay means 
here the disunion of the Whig party and he goes on to say) “It 
could not secure him even the nomination of the Democratic Con- 
vention, nor with the treaty exert any material influence on the 
existing canvass. I consider the success of the Whig cause is 
beyond all doubt.” 

It has occurred to me that Your Lordship would be pleased to 
hear these views, and I hope, therefore, to be excused for this 
intrusion. Your Lordship will have observed from my despatches 
that I did not consider it suitable to avail myself of the permission 
to return to Europe in the condition of affairs which had come 
about, by the time that it reached me;* neither have I liked to 
do so till replies to the intelligence of the failure of the treaty 
shall have reached me, either directly, or through Mr. Pakenham. 
In the mean time I am glad to find that Mr. Pakenham agrees 
with me in thinking there is no need for my return to Texas till 
we shall be further instructed from England. 

Your Lordship is aware that I am ready for any service that 
may be charged to me. 

Charles Elliot. 
The Earl of Aberdeen, K. T. 

™P. O., Texas, Vol. 9. 

‘Elliot, though recuperating in Virginia, presumably knew by this time 
(through Pakenham) of the determination to which Aberdeen had come 
in May, 1844, of preventing the Annexation of Texas. The “Murphy 
Memorandum,” an outline of a plan by which England, France, and 
Mexico were to act in concert in prohibiting annexation had been drawn 
up by Aberdeen and the Mexican minister, Murphy, in London, on May 
29, 1844. For text of the memorandum, see Adams, British Interests and 


Activities in Texas, 168-169. For paraphrased translation, see Smith, 
The Annexation of Texas, 389. 
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KENNEDY TO ABERDEEN® 


Private. Her Majesty’s Consulate 
Galveston July 29th. 1844. 
My Lord, 

In reference to a portion of my letter of the 18th Instant, 
marked “Private,” and addressed to Your Lordship, I beg to com- 
municate the following information, recently received from Mr 
Redmond, an English trader, resident at Corpus Christi. 

It has been stated by Mr Redmond, that, in consequence of the 
unusually formidable character of the late Indian inroads, the 
residents of Corpus Christi had made urgent application for pro- 
tection to the Government. The requisite assistance was prom- 
ised, to enable them to repel any merely Indian incursion, and it 
was further intimated, by President Houston, to the party deputed 
to represent their situation, that if they had reason to construe 
the attempts upon Corpus Christi into a design originating in 
hostile dispositions on the side of Mexico, arrangements should be 
made for calling in a protective force from the United States.— 
Such are the leading points of the Statement furnished by Mr 
Redmond, who, notwithstanding his anxiety respecting the fate 
of his property at Corpus Christi, is too much opposed to “An- 
nexation” to desire the presence of American troops within the 
limits of this Republic. 

Captain Galan,’ a bearer of despatches from the Government of 
Mexico to the Government of Texas, arrived at Corpus Christi 
on the 5th Inst. He is still in this Country, the absence of Presi- 
dent Houston in Eastern Texas having delayed his return to 
Matamoros.—I have been informed that the Communications of 
which he has been the bearer contain a formal Notice of the ter- 
mination of the Armistice between Mexico and Texas. 

The French Brig of War “Griffon,” arrived off Galveston on 
the 17%th Instant, some of her officers visited the town.—On the 
21st Instant, the Brig went to sea again. The Chargé d’Affaires 
of France is still absent. 

The United States War Schooner “Flirt,” sailed from Galveston 

°F. O., Texas, Vol. 10. 

Mentioned in July, 1843, as a bearer of communications from General 


Woll to President Houston. Garrison, Diplomatic Correspondence of the 
Republic of Texas, III, 1114, in Am. Hist. Assoc, Report, 1908, a. 
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on the 22d Instant. The officer in Command alleged that he had 
delayed her departure for the purpose of ascertaining the object 
of the “Griffon’s” visit, and watching her movements. 

General Murphy, late Chargé d’Affaires from the United States 
died in Galveston on the night of the 12th Instant, and was buried 
on the 13th. In compliance with the wishes of the provisional 
representative of the United States Government in this Republic. 
I attended the funeral as a pall-bearer. This is the third Ameri- 
can Minister who has died in Texas within the last four years. 

The project of placing a Consular Officer of the United States 
at Corpus Christi (mentioned in my “Private” letter to Your 
Lordship of June 11th) was favoured by General Murphy, and 
may, perhaps, with his decease, for the present pass away. 

On Friday, the 26th Instant, General T. A. Howard, the newly- 
appointed Chargé d’Affaires from the United States to Texas, 
arrived here from New Orleans, by the Texan, Merchant brig 
“Rover.” —I called upon General Howard, and was told that, ap- 
prehensive of his health, he had left the town, and had proceeded 
some Miles down the Island, where he intended to remain for a 
short time,—until, it is probable, the sickness now prevailing had 
abated. 

The sickness prevalent has been pronounced Yellow Fever by 
Medical authority. It was—there is no room to doubt—brought 
to Galveston from Vera Cruz, by the United States War Steamer 
“Poinsett,” when she entered this Harbour on the 7th of June, 
as reported in my “private” letter to Your Lordship of the 11th 
of that Month. Part of her crew were attacked by the disease at 
Vera Cruz, and some of them still suffering under it, were landed 
here—there being, as yet, no Quarantine Regulations for this Port. 
The result has been disastrous—There have been many deaths, and 
I have heard a Medical estimate that one out of every ten of the 
whole population has been stricken by fever. The United States 
Consul for Galveston,—who—some fourteen days ago attended 
with me the funeral of the late American Minister, expired at 
6 o’clock on yesterday morning, and in the evening of the same 
day I followed his remains to the grave. 

There are three British Merchant Vessels in Harbour, and sick- 
ness has pressed severely on their crews. The Master of one, and 
the carpenter of another have died. Medical attendance is very 
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expensive, and Nurses for the sick are difficult to be procured. 
For about twelve day’s Medical attendance, Medicine, etc., during 
my illness, in the early part of the year, I had to pay above Sixty 
five pounds Sterling.—It might be well if Consuls, under such 
circumstances, were authorized to Contract for attendance on 
British ships. 

With the exception of a female servant, all in my house have 
hitherto escaped the existing fever. Anxious, as I am, to leave 
no arrear in my official books, to lay a good foundation for the 
future conduct of the business of this Consulate, and to note the 
progress of events, at this seemingly critical period, I have, for 
the present, relinquished the idea of fixing any specific time for 
recruiting my strength at a distance from my post. I propose, 
therefore, to continue this correspondence, until otherwise directed, 
during the absence of Her Majesty’s Chargé d’Affaires. 

The Steamers that ply annually between Galveston and New 
Orleans, have withdrawn from the station, for the Season of 
Southern-Sultriness and inactivity. I cannot in consequence, cal- 
culate on possessing the means of transmitting intelligence from 
this place with equal regularity as heretofore. 

William Kennedy. 
The Earl of Aberdeen, K. T. 


P. S. General Howard, the recently arrived Minister from the 
United States, has sent me a card, in return to mine by the 
Hanseatic Consul at this Port,—with expressions of regret, at his 
inability to return my call, in consequence of being obliged to 
leave Galveston by Steam-boat today for Houston, on his way to 
the seat of Government. 


=, 
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BOOK REVIEWS AND NOTICES 


A History of the Western Boundary of the Louisiana Purchase, 
1819-1841. By Thomas Maitland Marshall, Ph. D. [Uni- 
versity of California Publications in History, Volume IT] 
(Berkeley: University of California Press, 1914. Pp. xiii, 
266. $2.00.) 


This is a history of the diplomacy of the Louisiana-Texas 
boundary. The subject has been approached from various angles 
by numerous investigators, but this is the first consecutive survey 
covering the whole period from the emergence of the Texas ques- 
tion in United States history to the settlement of the boundary 
with the Republic of Texas in 1841. Three chapters review the 
boundary negotiations with Spain, closing with the treaty of 1819; 
and, despite the fact that Dr. Marshall is here following in the 
footsteps of Henry Adams, his treatment is quite the clearest and 
most detailed that we have. Seven chapters present the varied 
phases of our boundary relations with Mexico: that is, the nego- 
tiation of the unratified treaty of 1828; the efforts of Adams and 
Jackson to buy Texas; the activities of Colonel Anthony Butler, 
our unscrupulous chargé d’affaires in Mexico; the question of 
neutrality during the Texas revolution and the occupation of 
Nacogdoches by United States troops in the summer of 1836. 
The last two chapters trace the boundary relations between the 
United States and 'Texas—an aspect of the question that has been 
left heretofore almost untouched by historians. Thirty maps il- 
lustrate every diplomatic shift in the development of the boundary 
line. 

In two paragraphs of the Preface the author indicates “some 
of the more important phases of the subject in which he has dif- 
fered with accepted theory or in which he believes that he has 
added somewhat to the history of the subject. [1] He finds that 
Napoleon decided to sell Louisiana several months earlier than the 
date set by Henry Adams. [2] The conception of the size of 
Louisiana gradually developed in the mind of Jefferson; the con- 
clusion which he reached became the basis of American diplomacy 
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for half a century; the evolution of this idea and its importance 
have not been fully appreciated. [3] The sale of Louisiana by 
France having been consummated, Spain carried out an effective 
plan for restricting the limits of the purchase; this has never re- 
ceived adequate treatment. [4] The reason for Wilkinson’s be- 
trayal of Burr and for entering into the Neutral Ground Treaty has 
been the subject of much discussion and various theories have been 
advanced; the truth of the matter seems to lie in the fact that 
Wilkinson sold his services to the Spanish government while he 
was stationed on the western frontier. [5] The activity of Spain 
in making a boundary investigation, which was carried on even 
during the Napoleonic occupation, has not previously received ade- 
quate notice. [6] Historians have usually accepted the view that 
the claim to Texas was given up in exchange for Florida. The 
writer believes that the purchase of Florida was a foregone con- 
clusion from early in 1818, and thereafter Adams yielded the 
claim to Texas and advanced a claim to the Oregon country: it 
would perhaps be more correct then to say that Texas was given 
up in exchange for Spanish claims to the Oregon country. 

“The writer disagrees fundamentally with the views of some his- 
torians regarding the purity of Andrew Jackson’s motives con- 
cerning Texas. The operations of General Edmund P. Gaines on 
the Sabine frontier in 1836 have never before been examined crit- 
ically. Lastly, the Sabine boundary question during the period of 
the Texas republic has heretofore been dismissed without com- 
ment.” 

These points are suggestive, but several of them seem to the 
reviewer to rest on insufficient evidence: It is always a safe 
assumption that Wilkinson sold his services to the Spanish gov- 
ernment whenever he could induce it to buy them, but the anony- 
mous letter (pages 30-31) from the Vew York Spectator of June 
%, 1807, in Monette’s Mississippi Valley hardly affords a conclu- 
sive explanation for Wilkinson’s desertion of Burr. At best it 
seems to leave the question pretty much where it was before. Even 
granting its accuracy, why did Wilkinson now see the chance of 
greater profit in alliance with Spain than in pursuing his earlier 
plans with Burr? It is true, as Dr. Marshall shows (pages 58- 
59), that Adams tried to get the 41st instead of the 42d parallel 
for the boundary west of the mountains, and that the United 
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States in its negotiations with Great Britain in 1826-1827 and 
especially in 1845-1846 made a good deal of the title acquired 
from Spain; but it seems likely that Adams would have confided 
to his faithful diary or divulged in his later speeches any delib- 
erate purpose to exchange our claims to Texas for those of Spain 
to Oregon. Dr. Marshall has examined with minute and critical 
care all the printed sources on President Jackson’s relations to 
the Texas question. Some of this evidence is susceptible of in- 
terpretation unfavorable to Jackson’s straightforwardness and up- 
rightness, but in the opinion of the reviewer such interpretation 
requires somewhat forcible wrenching of the plain significance of 
the documents and often ignores the exigencies under which they 
were written. One or two illustrations of this must suffice. 
Remembering that General Gaines on the Sabine frontier was 
from four to five weeks distant from Washington, it seems obvious 
that a large measure of discretion had to be allowed him—especi- 
ally as the author shows, more clearly than has ever been done 
before, the real danger of Indian disturbances in that quarter. 
This being the case, it is difficult to find in Cass’s instructions, 
quoted on pages 158-159, 164-165, and 167, the double meaning 
that Dr. Marshall perceives. It is perfectly true that Gaines had 
very little discretion, but he was the Commander of the South- 
western Division of the United States army, and his employment 
on the Sabine in 1836 does not prove the administration insincere 
in its protestations of neutrality. Moreover, Gaines himself does 
not seem to have held at this time that settled determination 
which the author suspects to use his position to promote war with 
Mexico and assist the Texans. His meagre correspondence in the 
Adjutant General’s office of the War Department at Washington 
shows that during the whole summer he was momentarily expect- 
ing to ask for a leave of absence and turn over the command to 
some one else. Too much weight seems to the reviewer to be 
given David Lee Child’s irresponsible statement of President Jack- 
son’s intention to seize Texas (page 115); a cautious person will 
not be disposed to contend that a declaration of war was “beyond 
the range of possibility . . . if Santa Anna had continued 
his victorious career in Texas” (page 199); but he would risk 
little in asserting that the book presents slight evidence that it 
was within the range of probability; and the order to Gaines to 








Book Reviews and Notices 103 


enforce neutrality (page 201) would not be so amusing if we were 
told—as was the case,—that similar orders went to all officers. 
civil and military, wherever a violation of the law of April 20, 
1818, seemed possible. Motives of governments, as of individuals. 
are rarely simple enough or transparent enough to permit dog- 
matic analysis, and it seems to the reviewer that Dr. Marshall 
may have failed at times to consider all the complex factors in 
the situation. The value of the book does not depend, however, 
on these matters of opinion. It is a comprehensive and scholarly 
survey of the whole Sabine boundary question, based on an 
independent evaluation of all the scattered printed sources. The 
work is well done and will prove alike useful to the general reader 
interested in the history of the Southwest and to college classes 
studying that section. 
EvuGENE C. BARKER. 





The Political Shame of Merico. By Edward I. Bell, formerly 
editor and publisher of “La Prensa” and “The Daily Mex- 
ican” of Mexico City. (New York: McBride, Nast & Com- 
pany, 1914. 422 p. $2.00.)* 


The author was editor of a daily newspaper, head of a consid- 
erable news-gathering system, and acquainted with most of the 
important figures of Mexico. His opportunities to know and in- 
telligently interpret the past four vears of troubled Mexican his- 
tory have been unusual. His most important material was got- 
ten “not from books, for none contain it, but from men.” José 
Ives Limantour read proof of part of the book and discussed freely, 
but not enlighteningly, certain phases of the Diaz collapse; and 
the author has evidently been in close touch with some authorized 
spokesman of the Madero clan. The book is thoughtful, pungently 
written, suggestive, and fascinating. Mr. Bell knows his Mexico, 
where “things are never what they seem,” and his picture is at- 
mospherically correct. As a contemporary interpretation of an 
immensely intricate subject by a well-informed and evidently fair- 
minded observer who has made an effort to cheek his observa- 
tions, the book ought to be a useful guide to future investigations. 


This review is reprinted from The Mississippi Valley Historical Re- 
view of June, 1915. 
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In our present state of knowledge, however, many of its conclu 
sions must be accepted simply as opinion, and some of them will 
be extremely difficult, if not impossible, either to prove or disprove. 

As the author sees it, Mexico began to outgrow Diaz in the 
nineties, but business interests supported him because they thought 
him a good peliceman. In 1910 they no longer trusted his ability, 
and the crash came. Many American and some Mexican business 
men hoped that the inevitable confusion would lead to interven- 
tion by the United States. The United States, recognizing the 
fact, and not the motive, of the general opposition, made no effort 
to save the Diaz régime. But Madero was an accident, due to the 
unexpected strength of an almost real popular opinion and to the 
mismanagement cf Limantour, the strong man of the Diaz govern- 
ment. “Many stories have been printed and direct charges made 
that revolutionary capital to the amount of millions was furnished 
by American corporations to aid Madero. The stories were fables 
and the charges unfounded. There was logic behind them but no 
facts.” The only foreign money used in the revolution was $375,- 
000, the first payment by a French company on a railroad con- 
cession that Gustavo Madero controlled in Zacatecas. No impor- 
tant business concern supported Madero before or after his elec- 
tion. All regarded him as impractical and unsafe. But neither 
they nor the active conspirators formulated any concrete plan for 
preventing chaos when Madero should fall. 

It is not charged that any business corporation influenced the 
attitude of the United States government toward Madero, but it is 
pointed out that three great companies which had reason not to 
welcome the Madero ascendency were in very close touch with the 
Taft administration. A corrupt connection need not have existed 
and is not implied. These corporations were certainly in a position 
to give information on Mexican conditions, may naturally have 
offered it, by request or unasked, and it would certainly have been 
unfavorable to the Madero government—a view which would not 
be modified by the official reports of Ambassador Wilson. As a 
result of misinformation from these or other sources, “the govern- 
ment at Washington, if one may judge by its acts, has seen on 
the far side of the Rio Grande nothing but a series of illusions.” 
Sorely hampered though he was by the blundering movements of 
the United States, the nagging of Ambassador Wilson, and the 
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obstructive tactics of doctrinaire congressman, Madero almost 
succeeded. With very little well directed encouragement, or even 
with absolute non-interference, from the United States, he would 
have succeeded. 

The author is convinced that the United States must ultimately 
come to forcible intervention, and thinks that it should have done 
so at Madero’s fall. He is inclined to find excuses for the policy 
of the Wilson administration in the inheritance which it received 
from Mr. Taft. One closes the book with increased respect for 
Madero, and with assurance of the impractical nature of his 
Utopian dreams somewhat shaken; but the conviction of old 
Evaristo Madero, who died at the beginning of his grandson’s revo- 
lution, is likely to be the verdict of history—“that old gentleman 
had seen Mexico grow from a chaotic mass to a well co-ordinated 
system, and he believed that another generation or two must pass 
before radical reforms could be introduced.” 

EucEene C. Barker. 





Baegert’s Nachrichten: Its Independent Authorship.—The last 
few decades have been a period of assiduity among the multitudes 
of historical collectors, yet there inevitably remain certain ma- 
terials that escape the most conscientious workers. One of these 
is the work of Father Baegert, missionary and ethnographer. 
Though his career is fairly well known, his labors have hardly been 
accredited with the honor that is due them. 

John Jacob Baegert was born at Schlesstadt in Lower Alsace on 
November 22, 1717. We learn from the Jesuit records that he 
came from a family which boasted of several members of religious 
orders. After studying philosophy, he entered the society of Jesus 
at Aschaffenburg in 1736, and, in the capacity of a missionary, 
departed for America thirteen years later. His field of work was 
in Lower California, where he remained until the expulsion of the 
Society in 1767. Baegert embarked at Loreto on his return jour- 
ney, and after a short stay in the Spanish monastery of the Minor- 
ites retired to the Jesuit college at Neustadt, where his remaining 
days were spent. In 1772 he published a beok which contains a 
description of the California Peninsula. This book, which is now 
very rare, bears the title, “Nachrichten von der Amerikanischen 
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Halbinse) Californien: mit einem zweifachen Anhang falscher 
Nachrichten. Geschrieben von einem Priester der Gesellschaft 
Jesu, welcher lang darinn diese letztere Jahre gelebt hat. Mit 
erlaubnis der Oberen. Manheim 1772. 

There are a number of conflicting opinions concerning Baegert 
and the Nachrichten. We find that in Bancroft’s mind there was 
uncertainty as to whether Baegert ever was in Lower California.” 
In this respect, it is sufficient to note that Baegert himself men- 
tions in the text that he lived in California under 25 degrees, and 
12 leagues distant from the Pacific coast, opposite the Bay of Mag- 
dalena. These descriptions lead to the conclusion that Baegert 
was at the Mission of San Ignacio. Moreover, there was no rea- 
son for Baegert to make an untrue assertion in this regard. 

In the Biblioteca Hispano-Americana Septentrional of Beristain 
y Souza there is a note to the effect that the Nachrichten was 
printed in Monaco. Medina, in his Biblioteca Hispano-A mericana, 
corrects the statement and points out that the book bears the in- 
scription of Manheim. Medina, moreover, states that the Nach- 
richten is a translation of Venegas’ Noticta de la California.’ This 
opinion he bases upon the catalogue of the British Museum, which, 
in fact, shys nothing to that effect, but gives merely the title of 
the book. 

That the Nachrichten is not a translation is shown by the con- 
tents, by the arrangement, and particularly by the criticisms of 
the Noticia in the Nachrichten. Baegert accuses the author of 
the Noticia of having given by far too favorable, and, in many in- 
stances, utterly incorrect accounts of the country, its productions, 
and its inhabitants. In another place Venegas mentions fishing 
nets made of a pita plant. According to Baegert no such plant 
exists in California, and the word “pita” only signifies the thread 
twisted from the aloe. In refuting Venegas, Baegert hardly ever 
refers to the original Spanish work, nor mentions the name of its 
author, but attacks the French translation, published in Paris, 


*Account of the American Peninsula of California; with a two-fold 
Appendix of false Reports. Written by a Priest of the Society of Jesus, 
who recently has lived there for many years. Published with the Per- 
mission of the Superiors. Manheim, 1772. 

*Bancroft, North Mewican States, I, 469. See also page 478, where 
Bancroft makes the positive assertion that Baegert was in California. 


*Andrés Burriel is the real author of the Noticia. 
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1767. He possibly did so through policy, the author of the Noticia 
also being a Jesuit. The mention of the “good and bad” principle 
as prevailing among the Pericues and Cotchimes is emphatically 
refuted by Baegert. Of the many more proofs that the Nachrichten 
is not a translation of the Noticia which might be given; one will 
suffice. To Father Baegert students may be thankful for having 
the philological interest to preserve and explain a specimen of the 
Waicuri language, something that does not appear in Venegas. 
The Nachrichten of Baegert has served to correct the over-favor- 
able description of conditions in California. Not only is it the 
work of one who actually resided in Lower California, but it is 
also an independent and original contribution.‘ 
Jacop H. HorrMan. 





Reise-Skizzen tn Poesie und Prosa. Gesammelt auf einer sieben- 
monatlichen Tour durch die Vereinigten Staaten von Nord 
Amerika. Von Peter August Moelling aus Neustadt a. W. 
Rheinpfalz, Bayern. Illustrirte Ausgabe. Galveston, Texas, 
Gedruckt in der Office des “Apologeten” und daselbst zu 
haben beim Verfasser. 


This day, May 5th, I have found amongst a lot of old German 
religious books Sketches of Travels (Reise-Skizzen) by R. A. 
Moelling, published at Galveston, octavo, pp. 384. ‘There is no 
indication of the year when this book was published; it evidently 
was not copyrighted. 

From pages 1-16 are chapters relating to a trip from Galveston 
to New Orleans with a description of the latter. 

The author occupied several pulpits while in the city. He went 
north as far as Minnesota, preaching as he went. There are many 
excellent portraits of ministers of his sect and a view of the Falls 
of Minnehaha. He traveled all over the Eastern States, then 
went to Indiana and Ohio, at which time he writes a poem on 
the Mason and Dixon line; he then returns to New Orleans by 
way of the river, and gives an account of the Lutheran ministers 
at that time preaching in the city. 

Pages 328-343 are descriptive of this second visit; in the pages 


‘For numerous other examples of inaccurate reports on California con- 
sult pages 313-358 of the Nachrichten. 
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from 350-384 he describes a tour to Texas. The book is extremely 
interesting. WriuiaM BEER. 





The volume of Proceedings of the Mississippi Valley Historical 
Association, 1913-1914, is just from the press. Besides the offi- 
cial proceedings of the seventh annual meeting of the Association 
at Grand Forks, North Dakota, in May, 1914, the volume con- 
tains a number of articles dealing with various phases of Western 
history. Unfortunately, an article on “Texas Trails” is thoroughly 
inaccurate and unreliable. 





The May number of The Texas History Teachers’ Bulletin 
(Volume 3, No. 3) begins the publication of “Source Readings in 
Texas History” for children in the grades. The selections in this 
issue, edited by Eugene C. Barker, are descriptive of life in the 
early colonies and are taken from A Visit to Texas (anonymous), 
published in New York, 1834, and from David Woodman, Jr., A 
Guide to Texas Emigrants, Boston, 1835. The Bulletin is edited 
by the history faculty of the University of Texas, and is published 
by the University. 





State Documents for Libraries is the title of a bulletin of 163 
pages by Ernest J. Reece, published May, 1915, by the University 
of Illinois. It deals with the character, “distribution, and bib- 
liography of the official literature of the various States.” It will 
be extremely useful to librarians who are interested in keeping up 
their files of official State publications. 





The Tennessee Historical Society has begun the publication of 
a quarterly, Tennessee Historical Magazine, edited by Professor 
St. George L. Sioussat of Vanderbilt University. The first num- 
her, which was issued in March, contains “Colonel Burr’s First 
Brush with the Law,” by W. E. Beard; “The Indian Policy of the 
Federal Government and the Economic Development of the South- 
west,” by Donald L. McMurry; and documents and historical notes 


and news. 
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The Galveston News of December 20, 1914, contains an article 
describing how the news of the victory of San Jacinto was carried 
to President Burnet at Galveston. It is a summary of a pamphlet 
written by Captain R. J. Calder and published by Master Gerald 
Waldo Hayes, Galveston, 1877. Its title is, The Story of the Mes- 
sengers ‘of San Jacinto! How the News of the Battle that Freed 
Texas was Conveyed to President Burnct at Galveston. As told 
by Capt. R. J. Calder, one of the Messengers. 





Austin Yesterday and Today is the title of an excellent illus- 
trated sketch of the city of Austin, Texas, by Pearl Cashell Jack- 
son. It is issued with the compliments of the American National 
Bank of Austin. 





“Local historical research in one public library” by Lillian 
Gunter is the title of a paper published in Public Libraries for 
May, 1915. It deals with the history of Gainesville and Cooke 
county, Texas. 
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NEWS ITEMS 


Uriah Lott, builder of three of the principal railroads of South- 
west Texas, died at Kingsville, March 29, 1915. 





Harry Tracy died at Tulia, Texas, March 29, 1915. His name 
is successively identified with the Farmers’ Alliance, the Populist 
Party and the Farmers’ Union in this State. He was an effective 
stump speaker. A brief sketch of his life appeared in the Dallas 
News of March 31. 





Judge T. J. Brown, Chief Justice of the Supreme Court of 
Texas, died at his home in Sherman, May 26, 1915. He was born 
in Jasper county, Georgia, July 24, 1836, and began the practice 
of law in Texas in 1857. He served two terms in the Legislature, 
1888-1892, became Associate Justice of the Supreme Court in 
1893, and Chief Justice in 1911. 





Mrs. Mary Autry Greer died at Beaumont, Texas, May 26, 
1915, at the age of eighty-eight. Her father, Micajah Autry, was 
one of the heroes of the Alamo. A brief sketch of Mrs. Greer 
may be found in the Houston Post, May 31, 1915. 





The courthouse of San Jacinto county, a wooden building erected 
in 1878, was destroyed by fire March 31, 1915. The records in 
the offices of the county judge, tax collector, county attorney and 
county surveyor are reported destroyed ; the deed records were pro- 
tected by vaults. 








